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PREFACE TO RELEASE 3 

Following publication of the first two annual releases over the past 
couple of years,1 I am now delighted to announce publication of the third 
annual release of Arbitration in the MENA.2 This release focuses on the 
addition of a single chapter that provides a masterful chronicle of oil and 
gas dispute resolution in the Middle East in the twentieth and twenty-first 
centuries. This contribution is unique in nature and scope, there being no 
comparable treatment of the subject. It is, to the best of my knowledge, the 
most comprehensive treatment on the subject published to date. I take this 
opportunity to thank Tim Martin, the author, for having taken the time to 
share his unrivalled experience and expertise in the field. Needless to say 
that the MENA is one of the leading oil and gas producers in the world, so 
dispute resolution and in particular arbitration are of central importance to 
the subject. 

 
Dr. Gordon Blanke, 

9 May 2021, 
Dubai, United Arab Emirates 

 
 
 
 
 
 
 
 
 
 
 
 
 
  

1 Release 1 (2017) and Release 2 (2018/2019). 
2 Release 3 (2020). 
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PART B 

OIL & GAS DISPUTES IN THE MENA 
REGION 
A. Timothy Martin* 

[1] INTRODUCTION 

Oil & Gas (“O&G”) arbitration has a long and fascinating history in 
the MENA region.1 It was the epicenter for some of the most important 
historical international arbitration cases. Many of today’s key principles 
in international arbitration and investment law were established as the 
result of a number of groundbreaking arbitration cases beginning in the 
1950s between international oil companies (“IOCs”) and Middle Eastern 
governments. These cases arose in response to some of those governments’ 
attempts to increase their share of revenues from their oil and gas resources, 
or their outright nationalization of the IOCs’ investments. To this day, the 
O&G business continues to have an outsize presence both in the arbitration 
world and in the MENA region. 

O&G arbitrations make up the largest portfolio of international 
commercial and investment disputes in the world, which are indicated in the 
statistics of major arbitral institutions. Over the last decade, between 12.5% 
and 19% of the International Chamber of Commerce Court of International 
Arbitration’s (“ICC”) annual caseload was derived from energy-related 
arbitrations,2 and at the International Centre for Settlement of Investment 
Disputes (“ICSID”), which is a branch of the World Bank, the oil & gas 
sector regularly accounts for approximately 25% of the ICSID Convention 
and Additional Facility Rules registered cases.3 At the International Centre 

 
* Tim Martin (C.Arb, FCIArb, CCA Fellow) is Managing Director of Northumberland 

Chambers in Calgary, Canada. He is Chair of the Journal of World Energy Law & Business 
and a Past President of the Association of International Petroleum Negotiators. Tim has 
been a senior executive and leading international oil & gas expert over a 40 year career 
with experience in more than 50 countries, including in the Middle East. See: 
www.timmartin.ca for more details. 

1 The countries of the MENA region referenced in this article for the Middle East are: 
Bahrain, Iran, Iraq, Israel, Jordan, Kuwait, Lebanon, Oman, Qatar, Saudi Arabia, Syria, 
UAE and Yemen, and for North Africa: Algeria, Egypt, Libya, Morocco and Tunisia. 

2 See ICC Statistical Reports available at http://library.iccwbo.org/dr-statisticalreports.htm. 
3 https://icsid.worldbank.org/en/Pages/resources/ICSID-Caseload-Statistics.aspx.  



OGD-4 ARBITRATION IN THE MENA 

(Release 3 – 2020) 

for Dispute Resolution (“ICDR”), energy disputes regularly rank as the 
highest in amount in dispute.4 

In addition to having the largest number and size (both in terms of 
value and complexity) of international arbitrations, the O&G business has 
the greatest range and diversity of any economic sector in the kinds of 
arbitration cases that it generates.5 Those include disputes that involve 
sovereign states (primarily boundary disputes), investor state, commercial, 
construction/infrastructure, human rights, environmental, agency and climate 
change issues. Rather than covering the entire range of O&G disputes, this 
paper focuses on just the following kinds of O&G arbitrations in the MENA 
region: 

i) Investor State - These disputes occur when governments 
unilaterally change the terms of the original contract or 
nationalize or expropriate an investment. When this occurs, 
parties pursue their claim under either their investment 
contract or an investment treaty, or both. This article will start 
with many of the historical cases, which were essentially 
contract based disputes; followed by a review of some of the 
more recent cases now emerging in the MENA region, which 
are both contract and treaty based. 

ii) Commercial - These are essentially disputes either between 
O&G joint venture parties or between operators of O&G 
concessions and their service providers. They cover a wide 
range of O&G agreements and make up the majority of 
disputes in which O&G companies find themselves. They run 
the full gamut of size, complexity and financial significance. 

Before discussing these O&G arbitrations, a brief overview of the 
development of the O&G business in the MENA region and the kinds of 
O&G concessions used in the global industry is first provided to put these 
arbitrations in perspective. 

 
4  https://www.adr.org/sites/default/files/document_repository/180223_AAA_ICDR_

Arbitration_Caseload_Data_Press_Release.pdf. 
5  A. Timothy Martin, Dispute Resolution in the International Energy Sector: an 

Overview, 4:4 JOURNAL OF WORLD ENERGY LAW & BUSINESS, 332 (December 2011). 
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[2] THE OIL & GAS BUSINESS 

[2.1] The Development of the Oil Industry in the MENA Region 

Oil companies began investing in the MENA region in 1901 when 
William Knox D’Arcy acquired an oil concession in Iran, where he and 
his investor group later discovered oil in 1908. That discovery was the 
beginning of the Anglo-Persian Oil Company (later called the Anglo-
Iranian Oil Company), which was the origin of the company known today 
as British Petroleum or BP. IOCs continued to discover a significant 
majority of the world’s proven oil reserves in the MENA region throughout 
the 20th century. The dominance of the MENA region’s reserves in relation 
to the global total continued to be the case over the last 50 years as shown 
in the following table: 

Proven Crude Oil Reserves (Billions of Barrels)6 

Area 1980 1990 2000 2010 2019 

 
Barrels % Total Barrels % Total Barrels % Total Barrels % Total Barrels % Total 

MENA Region 396.0 58.0% 696.8 67.8% 748.1 59.5% 830.2 51.2% 897.9 51.8% 

Total World 683.4 100% 1,027.5 100% 1,258.1 100% 1,621.6 100% 1,733.9 100% 

The American Association of Petroleum Geologists (“AAPG”) compiled 
a dataset of the world’s largest oil & gas fields discovered since 1868 that 
were 500 million oil barrels equivalent of ultimate recoverable reserves or 
larger.7 That dataset showed that there were a total of 996 of such large 
O&G fields around the world, which consisted of 872 discoveries (87.5%) 
up to the year 2000 and 124 discoveries (12.5%) from the year 2000 onwards. 
Based on that study, the 25 largest O&G fields in the world are: 

 
6 BP Statistical Review of World Energy: 2020 (69th Edition). 
7 This analysis is based on data compiled by Dr. M.K. (Mike) Horn for the American 

Association of Petroleum Geologists (AAPG) GIS Publications Committee, which reported on 
fields of over 500 million oil barrel equivalent of ultimate recoverable reserves discovered 
between 1868 and 2010. This compilation provides information on the largest known 
hydrocarbon accumulations in the world. Specific data include discovery year, hydrocarbon 
volumes, trap type, geologic age, reservoir lithology, and classification into global basin 
and geologic province domains. It is retrievable at: https://worldmap.harvard.edu/
data/geonode:giant_oil_and_gas_fields_of_the_world_co_yxz. 
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25 Largest Oil & Gas Fields in the World 

Field Country Region Oil/Gas Location Discovery 
EUR 
BB 

BOE* 

North Field Qatar MENA Gas Offshore 1971 176 
Ghawar Saudi Arabia MENA Oil Onshore 1948 106 
Pars South Iran MENA Gas Offshore 1991 77 
Greater Burgan Kuwait MENA Oil Onshore 1938 68 
Urengoy Russia FSU Gas Onshore 1966 59 
Safaniya Saudi Arabia MENA Oil Offshore 1951 56 
Marun Iran MENA Oil Onshore 1964 35 
Rumaila Iraq MENA Oil Onshore 1953 33 
Ahwaz Iran MENA Oil Onshore 1958 29 
Kirkuk Iraq MENA Oil Onshore 1927 26 
Yamburg Russia FSU Gas Onshore 1969 26 
Manifa Saudi Arabia MENA Oil Offshore 1957 24 
Zakum UAE MENA Oil Offshore 1964 24 
Yolotan/Osman Turkmenistan FSU Gas Onshore 2006 22 
Shtokman Russia FSU Gas Offshore 1988 22 
Hassi R’Mel Algeria MENA Gas Onshore 1957 22 
Shaybah Saudi Arabia MENA Oil Onshore 1968 22 
Gachsaran Iran MENA Oil Onshore 1928 21 
Zapolyarnoye Russia FSU Gas Onshore 1965 21 
Abqaiq Saudi Arabia MENA Oil Onshore 1940 21 
Zuluf Saudi Arabia MENA Oil Offshore 1965 21 
Berri Saudi Arabia MENA Oil Onshore 1964 21 
Astrakhan’ Russia FSU Gas Onshore 1976 20 
Prudhoe Bay United States NA Oil Onshore 1967 20 
Agha Jari Iran MENA Oil Onshore 1936 19 

* EUR BB BOE: Estimated Ultimate Recovery of Equivalent Oil in Billions of 
Barrels 

Eighteen of the largest O&G fields in the world are in MENA 
countries, most of which are located in the Gulf region. All of these MENA 
mega fields are in the billions of barrels of oil equivalent and all were 
discovered prior to the year 2000. This fact impacted the kinds of O&G 
disputes that first emerged in the region. Much was at stake; including 
control over these countries’ resources, national sovereignty and huge 
wealth. Given the importance of these early MENA O&G arbitrations and 
that they occurred at the beginning of the development of modern 
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investment law and international arbitration, they invariably impacted and 
shaped the development of these areas of international law into what we 
know today. As a result, the early MENA O&G arbitration cases that took 
place in the 20th century are of historical significance.  

IOCs discovered most of these mega fields within the MENA 
region. As a consequence, these IOCs acquired control over the vast 
majority of global petroleum supplies by the mid 20th century. That 
began to change with a series of nationalizations of their oil fields by 
MENA host governments after the Second World War, which was 
mostly completed by the 1980s at the end of the 20th century. These 
changes were driven by the concern of these governments on how the 
IOCs set the price of crude oil and volumes produced, their share of the 
revenue and ultimately control over their own resources, all of which 
had a direct impact on their economies and the stability of their 
countries. This had huge geopolitical consequences and resulted in a 
dramatic reversal in control of the world’s oil reserves from the IOCs to 
the national oil companies (“NOCs”) that host governments established 
to manage their petroleum reserves: 

Control of World Oil Reserves: IOCs v. NOCs 

 
 
This change in control was accomplished on multiple fronts, including 

the formation of the Organization of Petroleum Exporting Countries 
(“OPEC”), a number of unilateral initiatives by that cartel’s member 
countries, and a series of negotiations and settlements that involved the 
IOCs and governments from both MENA host countries and the western 

Full IOC 
Access

85%

NOC Reserves        
(Limited Equity 

Access)
1%

Soviet 
Reserves

14%

1970

NOC 
Reserves 
(Limited 
Equity 
Access)

78%

NOC 
Reserves              

(Full Equity 
Access)

10%

Russian 
Company 
Reserves

6%

Full IOC 
Access

6%

2000



OGD-8 ARBITRATION IN THE MENA 

(Release 3 – 2020) 

countries of the IOCs. The final part of this story was a series of historical 
arbitration cases, which not only resolved some difficult disputes between 
the IOCs and their host governments, but also which for the first time, 
addressed a number of important issues in the international investment and 
arbitration worlds. 

Why did this happen in the oil industry, and in particular, in the Middle 
East? It was because these concession agreements provided that disputes 
between the concessionaire and the producing country that were not settled 
by negotiation or mutual agreement were to be resolved by arbitration. 
This originated in the earliest oil concessions granted in the Middle East 
in the following manner: 

The early oil concessions embodied a simple, though obviously 
deficient, arbitration clause.... For instance, this type of 
arbitration clause contained no time limits, no indication of what 
was to be done in the event of refusal by any party to appoint its 
arbitrator, no provision as to any possible disagreement 
regarding the appointment of an umpire and no mention of the 
procedure to be followed or of the law to be applied by the 
arbitration tribunal. It could almost be said that such a provision 
simply embodied an expression of an intention, rather than an 
agreement, to arbitrate.8 

As a result of this lack of clarity in these arbitration agreements, the 
first arbitrations that had to deal with them laid down principles on how to 
conduct an international arbitration that have had an outsize influence in 
the legal world. 

[2.2] Hydrocarbon Granting Instruments 

Before discussing oil & gas disputes that arose in the MENA 
countries, a brief overview of the kinds of hydrocarbon contracts9 used in 

 
8 Henry Cattan, THE LAW OF OIL CONCESSIONS IN THE MIDDLE EAST AND NORTH 

AFRICA [“LAW OF OIL CONCESSIONS”] (Oceana Publications, New York, 1967) at 145. 
9 For a global review of such agreements in the industry today, See: King & Spalding, 

UPSTREAM GOVERNMENT PETROLEUM CONTRACTS: A PRACTITIONER’S GUIDE TO 
CONCESSIONS, PRODUCTION SHARING CONTRACTS, AND RISK SERVICE AGREEMENTS, (Juris, 
2017), and Claude Duval, Honoré Le Leuch, André Pertuzio & Jacqueline Lang Weaver, 
INTERNATIONAL PETROLEUM AGREEMENTS: LEGAL, ECONOMIC & POLICY ASPECTS, 
(Barrows, 2nd Ed., 2009). For an historical review of concession agreements in the MENA 
region, See: Henry Cattan, THE EVOLUTION OF OIL CONCESSIONS IN THE MIDDLE EAST AND 
NORTH AFRICA [“EVOLUTION OF OIL CONCESSIONS”] (Oceana Publications, New York, 
1967). 
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the international industry is helpful. The first agreements used in the 
Middle East were “Concession Agreements”. They were also the first 
petroleum contracts to be disputed in the region in a series of historical 
arbitrations. They have since been replaced by modern granting 
instruments, such as production sharing agreements, risk service 
agreements, along with tax/royalty regimes. Disputes have arisen under all 
of them. 

[2.2.1] Concession Agreements 

Concession agreements are the oldest form of hydrocarbon agreement. 
They were the historical contracts that were first used by oil companies in 
the MENA region in the first half of the twentieth century. Their standard 
conditions were relatively simple and drafted in favour of the IOC 
receiving the petroleum grant. Middle Eastern oil concessions of this era 
were best described as follows: 

Summarizing the conditions obtaining prior to 1950, one can say 
that the period from 1901 to 1950 was characterized by: 

1) the large areas and long periods of oil concessions; 

2) the small number of operating companies; 

3) the relative uniformity and simplicity of concession terms; 

4) the royalty concept which constituted the principal financial 
basis of oil concessions; 

5) the comparative moderateness of the financial terms of 
concessions which was a consequence of the lower value 
of, and lesser demand for, crude oil during that early period; 
and 

6) the slow evolution in the terms and conditions of 
concessionary agreements which was tantamount to 
stagnation and rigidity.10 

This type of concession agreement was first used in 1901 for the 
D’Arcy concession in Iran, and subsequently used throughout the region 
for the next fifty years. They typically granted ownership of the oil to IOCs 

 
10 CATTAN, EVOLUTION OF OIL CONCESSIONS supra note 9 at 4. A similar description 

is also referred to in RUDOLF DOLZER AND CHRISTOPH SCHREUER, PRINCIPLES OF 
INTERNATIONAL INVESTMENT LAW (Oxford University Press, 2008) at 72-73. 
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without any or minimal host state interference in the exploration, develop-
ment and production of the oil field. They often covered entire countries, 
or at least a major portion of the country. The IOC paid a nominal initial 
price for the acquisition of the concession and agreed to pay royalties on 
future production. These early oil concessions no longer exist as a result 
of their termination or renegotiation by governments by the middle of the 
last century (with the exception of the Aramco concession as a result of 
the Saudi government taking over Aramco). At first glance, their financial 
terms may look harsh, but to put these early concession agreements in 
perspective: 

Judged by today’s values, the financial terms of the earlier 
concessions seem modest. Although some concessions made 
provision for rents or tax commutation payments or fringe benefits, 
such as loans or the supply of petroleum, or exceptionally, as we 
shall see later, for some form of profit sharing, the principal 
financial feature of the oil concession was the royalty. The royalty 
was generally fixed at four shillings gold or three rupees per ton 
of crude oil. Without attempting to develop precise figures for 
revenue, costs or profits for the early period of oil concessions 
which would obviously vary as to time and country, it can be said 
that four shillings gold per ton, when compared with the then 
existing prices of crude oil, constituted at the time a considerably 
more valuable consideration than that which it seems to represent 
today.11 

Royalty/tax systems, production sharing contracts and risk service 
agreements have since replaced this classic hydrocarbon granting contract. 
Modern petroleum fiscal systems go by a number of names, and are 
sometimes categorized in different ways. The following graph provides a 
simple schematic of modern hydrocarbon granting instruments issued by 
various governments around the world: 

 
11 CATTAN, EVOLUTION OF OIL CONCESSIONS, supra note 9, at 3-4. 
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[2.2.2] Royalty/Tax Systems 

Royalty/tax systems use granting instruments in the form of licences, 
leases or concessions. They are usually not based on contracts and 
typically rely upon the host government’s petroleum and tax laws to 
establish the terms under which the IOC operates. The host government’s 
“take” typically consists of royalty and tax payments, which it only 
receives when hydrocarbons are produced. However, governments under 
royalty/tax systems may require signature bonuses, which are frontend-
loaded payments that must be paid regardless of hydrocarbon production. 

IOCs take ownership of the oil and gas at the wellhead in royalty/tax 
systems. The IOC pays the host government its royalties and taxes when 
the oil/gas is produced, and is free to commercialize the oil/gas as it deems 
appropriate. The IOC recovers its capital and operating costs by 
determining its after-tax profit through the corporate tax system on its 
country-wide operations. Royalty/tax systems are primarily used in 
Western jurisdictions such as the USA, Canada and the UK. 
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[2.2.3] Production Sharing Contracts 

Approximately half of host governments with hydrocarbon production 
now use production sharing contracts. 12  The fundamental principles 
behind the PSC system are that: a) the State owns and controls the country’s 
natural resources and all the assets associated with the production of those 
resources, and b) IOCs assume the status of risk-taking contractors, entitled 
to reimbursement of their costs and a share of the profit in the event of 
commercial production. Some PSC systems are “hybrids” which have 
characteristics of more than one category. For example, PSCs in some 
countries have royalties and taxes included in their contract. 

As the name of the contract implies, the IOC and the host government 
“share production.” The IOC receives a share of production in kind as 
compensation for a) the services it provides, b) its knowledge and expertise to 
find, develop and produce oil/gas, c) the risks it undertakes in exploring 
and developing the oil/gas, and d) reimbursement for the costs it has 
incurred in putting the oil/gas on production. 

Indonesia was the first country in the world to use PSCs. The first 
Indonesian PSC was signed on 18 August 1966 between the Indonesian 
NOC, Pertamina, and a US independent oil company called the Independent 
Indonesian American Petroleum Company, or IIAPCO, covering an area 
called the Offshore Northwest Java Block.13 PSCs spread a few years later 
from Indonesia to the MENA region when Egypt issued its first PSC in 
1973.14 Other countries in the MENA region, such as Syria, Yemen, Oman, 
Qatar, Libya and Tunisia, soon also began using them. 

The first published arbitrations that dealt with PSCs arose in the late 
1980s in Libya and Qatar. 15  A number of more recent arbitrations 
concerning PSCs have arisen in other MENA countries, such as Egypt, 
Yemen and Tunisia. Both the historical and more recent cases are 
discussed in this paper. 

 
12 This hydrocarbon granting instrument goes by several names, including a production 

sharing agreement (PSA), production sharing contract (PSC), or exploration and production 
sharing agreement (EPSA), all of which terms may be used interchangeably. 

13 Brad Roach and Alistair Duncan, The Indonesian PSC: the end of an era, JOURNAL 
OF WORLD ENERGY LAW AND BUSINESS, Vol. 11, 116, (2018). at 116-117. 

14 http://www.egpc.com.eg/Agree_Intro.aspx. 
15 National Oil Corporation (Libya) v. Libyan Sun Oil Company, ICC Case No. 4462, 

First Award of 31 May 1985, 29 I.L.M. 565 (1990), and Final Award of 23 February 1987, 
29 I.L.M. 601 (1990), 16 Y.B. Com. Arb. 54 (1991). Wintershall, A.G., et al. v. 
Government of Qatar, Partial Award of 5 February 1988 and Final Award of 31 May 1988, 
28 I.L.M. 795 (1989). 
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[2.2.4] Risk Service Agreements 

Under a service agreement, an IOC performs development, production 
or both services for a host government within a specified area for a fee. 
The host government retains ownership of the hydrocarbons produced at 
all times. The IOC does not acquire any rights to the oil or gas, except 
where it is paid its fee in kind or is given a preferential right to purchase 
production from the host government. 

Service agreements can be either a) a pure service agreement in which 
an IOC is simply paid a fee to produce existing reserves, b) a risk service 
agreement that contains elements of risk, or c) a hybrid of both. A typical 
service agreement would provide the terms on which the IOC recovers its 
costs and makes its profit through the fee it is paid by the host government. 
This was the kind of agreement that Elf Aquitane entered into with Iran in 
1966 and which was later disputed in the 1980s.16 

[3] ARBITRATIONS IN THE MENA REGION 

[3.1] Investor State Oil & Gas Arbitrations 

The first investor state O&G arbitration in the Middle East occurred 
in 1950, from which they developed depending on the kind of O&G 
concession in dispute and the forum where the dispute was held. 

[3.1.1] Early Arbitrations in the 20th Century 

In response to attempts by host governments in the MENA region to 
revise the terms of their agreements with IOCs or to 
expropriate/nationalize their investments, a series of groundbreaking 
investor state ad hoc arbitration cases were initiated in the latter half of the 
last century. These historical cases dealt with disputes that arose from 
some of the original oil concessions acquired by oil companies in the Gulf 
region and North Africa, starting with the 1901 D’Arcy concession in 
Persia, followed by the concessions acquired in the Gulf states between 
the 1930s and 1950s. After the Second World War, in an attempt to gain 
more revenue from their resources, the rulers of these countries began 
testing the limits of what areas and operations were covered in these 
agreements. They then began a series of attempts to reallocate the revenue 
sharing arrangement with the concession holders, followed by outright 

 
16 Elf Aquitaine Iran v. National Iranian Oil Company (NIOC), Preliminary Award 

of 14 January 1982, 96 International Law Reports 251, 11 Y.B. Com. Arb. 97 (1986). 
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nationalization/expropriation efforts, which resulted in IOCs (and 
sometimes the host government) triggering the arbitration clauses in their 
agreements. 

The first two cases listed dealt with a common issue and similar 
parties. That issue was the extension by two Trucial states (Qatar and Abu 
Dhabi) of their jurisdiction over their continental shelves. An American 
independent oil company by the name of Superior Oil Company attempted 
to acquire offshore oil concessions from the two countries covering those 
extensions. This triggered wholly-owned subsidiaries of the Anglo-Iranian 
Oil Company contesting the awarding of those offshore concessions on 
the grounds that their earlier concessions already included those rights. 
The third case flowed from the awarding of one of those offshore oil 
concessions to a joint venture company owned by Superior Oil Company 
and its partner. 

• Petroleum Development v. Ruler of Qatar (1950) 

• Petroleum Development v. Sheikh of Abu Dhabi (1951) 

• Qatar v. International Marine Oil Company (1953) 

The next case, the Anglo-Iranian Oil Co. Case (1952), was the first 
and last attempt by an IOC to press its claim at the International Court of 
Justice, which resulted in its dismissal from lack of jurisdiction. The Saudi 
Arabia v. Aramco (1958) case was a very unique case on many fronts, 
including that the parties were able to conduct it in a “friendly” manner 
and continue on with a successful relationship for many years after the 
arbitration. That was not the result in the Sapphire v. NIOC (1964) arbitration 
between a Canadian company and Iran, where the parties accused each 
other of acting in bad faith. 

The next three cases were against Libya and shared common facts, 
similar agreements, but very different results. 

• BP v. Libya (1974) 

• TOPCO v. Libya (1977) 

• LIAMCO v. Libya (1977) 

Then there was the very historically important Kuwait v. AMINOIL 
(1982) case. This arose from a concession in the Kuwait-Saudi Neutral Zone. 
It broke the trend of IOCs trying to settle with a Gulf State nationalizing 
its resources, and instead the investor arguing for a greater valuation of its 
investment. 
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The 1979 Iranian revolution disrupted the trend of negotiated 
settlements and resulted in a number of arbitrations, including one ad hoc 
arbitration, the Elf v. NIOC (1982) case. The other arbitrations were dealt 
with in a unique forum, the Iran-U.S. Claims Tribunal, specifically created 
as a result of that revolution, which are described below. This marked the 
end of arbitrations that dealt with the historical concession agreements and 
the final transition of control over the Middle East’s oil fields from the 
IOCs to the host states. 

Finally, there were two ad hoc arbitrations relating to Libya and Qatar 
in the late 1980s that dealt with disputes arising from PSCs. Unlike the 
previous arbitrations, they did not deal with the historical concessions 
granted in the first half of the century. These were the forerunners of 
investor state disputes with petrostates arising from newer oil granting 
instruments. 

• NOC v. Sun Oil (1987) 

• Wintershall v Qatar (1988) 

[3.1.2] Iran-U.S. Claims Tribunal  

The Iranian revolution of 1979 not only resulted in huge political and 
cultural changes in Iran, it brought complete disruption to its oil industry 
and the investments of western IOCs. American companies in particular 
were hard hit. In order to resolve the crisis of U.S. hostages seized at the 
U.S. Embassy in Tehran, the United States agreed under the Algiers 
Accord to terminate litigation against Iran in the U.S. courts, to release 
Iranian assets in the U.S. that had been frozen under a U.S. Treasury 
license, and to establish the Iran-U.S. Claims Tribunal to handle all U.S. 
companies claims against Iran. The result were a number of historically 
important oil arbitrations: 

• Phillips v. Iran & NIOC (1982) 

• Amoco v. Iran & NIOC, et al (1985) 

• SEDCO v. NIOC & Iran (1985-1987) 

• Mobil, et al. v. Iran (1987) 
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[3.1.3] ICSID Arbitrations 

The World Bank was involved in the settlement of the nationalization 
of the Anglo-Iranian Oil Company after the overthrow of Iranian Prime 
Minister Mohammed Mosaddeq in 1953.17 As a result of this and other 
nationalizations, the World Bank established the International Centre for 
Settlement of Investment Disputes (“ICSID”) in 1966 to provide a neutral 
forum to resolve investor state disputes of this nature.18 Even though 
ICSID developed into the “premier international investment arbitration 
facility in the world” 19  handling most of the world’s investor state 
disputes, it has registered very few oil & gas disputes from the MENA 
region. And the few that it has registered have occurred mostly in the last 
decade. 

As of December 2020, ICSID had 776 concluded and pending 
arbitration cases in its registry, with 183 of those cases coming from the 
oil, gas and mining sector, which made up 23.6% of ICSID’s total 
caseload. Within that sector, twelve cases were from the MENA region, 
which resulted in them making up 6.5% of the total ICSID caseload from 
the oil, gas and mining sector. Those twelve cases are: 

Case No. Claimant(s) Respondent(s) Date Registered  
& Dispute 

Status 

ARB/19/27 CTIP Oil & Gas 
International 
Limited (UAE) 

Arab Republic 
of Egypt 

September 2019 
Gas pipelines 
construction and 
operation agreement 
Egypt/UAE BIT 

Pending 

ARB/19/7 Petroceltic 
Resources 
Limited (UK) 

Arab Republic 
of Egypt 

April 2019 
Production Sharing 
Agreement 
Egypt/UK BIT 

Concluded: 
Sept 2020 

Discontinuance 

ARB/18/29 The Carlyle 
Group L.P. and 
others (USA) 

Kingdom of 
Morocco 

August 2018 
Oil storage and trade 
Morocco/US FTA 

Pending 

ARB/18/7 Corral Morocco 
Holdings AB 

Kingdom of 
Morocco 

March 2018 
Oil Refinery 
Morocco/Sweden 
BIT 

Pending 

 
17 Antonio R. Parra, THE HISTORY OF ICSID 21 (Oxford, 2nd ed. 2017). 
18 Id. at 87. 
19 Id. at 267. 
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Case No. Claimant(s) Respondent(s) Date Registered  
& Dispute 

Status 

ARB/16/7 Attila Doğan 
Construction 
Inc. (Turkish) 

Sultanate of 
Oman 

March 2016 
O&G engineering 
& construction 
Oman/Turkey BIT 

Concluded: 
Feb 2021 

Award 

ARB/15/30 Samsung 
Engineering Co. 
(South Korea) 

Sultanate of 
Oman 

July 2015 
O&G engineering 
& construction 
Oman/South Korea 
BIT 

Concluded: 
Jan 2018 

Award 

ARB/14/4 Unión Fenosa 
Gas, S.A. 

Arab Republic 
of Egypt 

February 2014 
Natural gas 
liquefaction 
Egypt/Spain BIT 

Concluded: 
Aug 2018 

Award 
Annulment 
Proceeding 

ARB/12/30 Lundin Tunisia 
B.V. 

Republic of 
Tunisia 

October 2012 
Production Sharing 
Agreement 
Contract Based 
Claim 

Concluded: 
Dec 2015 

Award 

ARB/12/11 Ampal-
American Israel 
Corporation 
and others 
(USA) 

Arab Republic 
of Egypt 

May 2012 
Natural gas export 
Egypt/US/German 
BITs 

Concluded: 
May 2020 

Discontinuance 

ARB/11/7 National Gas 
S.A.E. 
(Egypt) 

Arab Republic 
of Egypt 

March 2011 
Gas pipelines 
construction and 
operation agreement 
Egypt/UAE BIT 

Concluded: 
April 2014 

Award 

ARB/09/14 Mærsk Olie 
Algeriet A/S 
(Danish) 

People’s 
Democratic 
Republic of 
Algeria 

July 2009 
Production Sharing 
Agreement 
Algeria/Denmark 
BIT 

Concluded: 
Sept 2013 

Discontinuance 

ARB/07/25 Trans-Global 
Petroleum, Inc. 

Hashemite 
Kingdom of 
Jordan 

September 2007 
Production Sharing 
Agreement 
Jordan/US BIT 

Concluded: 
April 2009 

Settlement 
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The first MENA case started in 2007. Eleven of them were treaty 
based and one was a contract based claim. Five of the cases were against 
Egypt, two against Morocco and Oman, with one case each for Tunisia, 
Algeria and Jordan. Six of the cases were concluded and five are 
pending, with one case having a final award issued that is presently being 
reviewed at ICSID under an annulment application. Six of the cases had 
little or no published material provided on the ICSID website. The most 
extensive case was the Union Fenosa Gas case against Egypt that 
involved an LNG plant. Four of the cases involved production sharing 
agreements. Four of the cases arose out of O&G construction 
infrastructure. Two of the cases involved natural gas or LNG exports. 
Finally, there was one case involving a refinery and one involving crude 
oil storage and trading. 

[3.1.4] Recent Arbitrations in the 21st Century  

There were a number of ICC cases involving Yemen and its PSCs over 
the last decade, which are reported on later in this study. Even though they 
were essentially investor state disputes, they were disputed at the ICC 
Court, rather than at ICSID or the PCA. This was because they were contract 
based disputes, in which the Yemeni PSCs provided for ICC arbitration in 
Paris. Those ICC cases were: 

• Hunt Oil & Exxon v. Yemen 

• Saba v. Yemen 

• Gujaret et al v. Yemen 

• Yemen v. Dove, et al 

• Yemen v. Nexen, CCC and Occidental 

• DNO Yemen AS v. Yemen and KEC Yemen Ltd 

• DNO Yemen AS v. Yemen, TG Holdings and Ansan Wikfs 

[3.2] Commercial Oil & Gas Arbitrations 

There were no reported commercial oil & gas arbitration cases from 
the MENA region during the twentieth century. Those commercial 
disputes that did occur took place in foreign courts. The following four 
cases were pursued by the Anglo-Iranian Oil Company in Japan, Italy and 
Yemen against third party buyers of Iranian oil after the nationalization of 
its assets in 1951. 
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• Anglo-Iranian Oil Co Ltd v Idemsitu Kosan Kabushiki Kaisah 
(1953) 

• Anglo-Iranian Oil Co Ltd v Jaffrate (The Rose Mary) (1953) 

• Anglo-Iranian Oil Co Ltd v SUPOR (The Miriella) (1955) 

• Anglo-Iranian Oil Co Ltd v SUPOR (1955) 

There were a series of cases in the English and U.S. courts that spilled 
over from the BP v Libya case, which lasted for more than seven years 
until they were finally resolved in 1985. They were between the two co-
concessionaires in that Libyan block: BP and Nelson Bunker Hunt. 

• BP Exploration Co (Libya) v Hunt 

• Nelson Bunker Hunt v. BP Exploration Company (Libya) Ltd. 

Finally, there were a series of MENA commercial O&G arbitrations 
at the ICC Court between the years 1988 and 2012, which were reported 
in the ICC Bulletin and which are repeated in this study. Because of 
confidentiality concerns, the parties and their countries were not reported. 

[4] OIL & GAS ARBITRATIONS BY COUNTRY 

An overview of how the oil industry developed in the key hydrocarbon 
producing countries in the MENA region, along with a detailed analysis 
of the oil & gas arbitration cases that arose in each of those jurisdictions 
follows. 

[4.1] Iran 

Iran (known as Persia at the time) granted some of the first oil 
concessions in the region. The earliest concessionaires failed to find any 
oil. Baron Julius de Reuter, founder of the Reuters news business, acquired 
concessions in 1872 and 1889 that provided for the development of oil, 
amongst other things. The second concession was originally awarded to 
Albert Hotz, a Dutch merchant, in 1884. This concession was located in 
the Dalaki region and Qeshm island in the Persian Gulf. Holtz sold this 
concession to the Persian Bank Mining Corporation, a subsidiary of the 
Shahanshahi Bank, which was owned by Baron de Reuter. He was 
awarded the right to establish this national Iranian bank, along with a 
number of economic concessions in 1889 after the Shah had cancelled his 
exclusive 70 year mining contract covering all of Iran. Three years of 
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exploration did not result in any significant finds, which resulted in the 
termination of this oil concession.20 

In 1901, William Knox D’Arcy, a British citizen, acquired an oil 
concession from Shah Muzaffar Al-din, which granted him and his 
investors the exclusive right for 60 years to “search for and obtain, exploit, 
develop, render suitable for trade, carry away and sell natural gas, 
petroleum, asphalt,” over an area covering three-quarters of the country. 
The concession intentionally excluded the five northern provinces to avoid 
any potential confrontation with Russia.21 D’Arcy paid the government 
£20,000 in cash, 20,000 shares valued at £1 each (or approximately 3%) 
of the newly established company and a 16% tax on its annual net profits, 
which would be the basis of much contention over the years. The company 
was exempt from any other fees with regards to the country’s customs and 
tax laws and had the authority to use state-owned land for free and 
purchase privately owned land at preferential prices.22 

The company began exploration at Qasr-e-Shirin (or Chiah Surkh), in 
the west of Iran, under the operational management of George Reynolds, 
a geologist and engineer. Its second well found oil in 1904, but in 
uncommercial quantities. Reynolds then moved southwest to the Masjed-
Suleyman region, where he carried on a drilling program for nearly three 
years without success. Originally estimated to cost ten thousand pounds to 
drill two wells, D’Arcy ending up spending more than two hundred thousand 
pounds in that time period. Discouraged by the results and running low on 
money, D’Arcy decided to put the concession up for sale. German, French 
and American buyers showed interest. However, encouraged by the British 
government, the Burmah Oil Company (a Glasgow based group of Scottish 
investors) stepped in to form the Concession Syndicate with D’Arcy in 
1905 to finance the exploration of the concession. On May 26, 1908, they 
discovered oil in the first commercially successful well in the Middle East, 
the Masjid-Suleiman Well #1, which began the oil industry in Iran.23 

 
20 Daniel Yergin, THE PRIZE: THE EPIC QUEST FOR OIL, MONEY AND POWER (Simon & 

Schuster, 1991) at 134-145. Nima Mersadi Tabari, LEX PETROLEA AND INTERNATIONAL 
INVESTMENT LAW: LAW AND PRACTICE IN THE PERSIAN GULF (Lloyd’s Environment and 
Energy Law Library, 2017). 

21  J. Hurewitz, THE MIDDLE EAST AND NORTH AFRICA IN WORLD POLITICS: A 
DOCUMENTARY RECORD (YUP, 1975) at 482–484. 

22 M. Mousavi & A. Amini, NAFT, SIASAT, EQTESAD [ OIL, POLITICS, ECONOMICS ] 
(Bahram, 2001) at 46–49. 

23 Yergin, supra note 20 at 147. P. Avery et al, THE CAMBRIDGE HISTORY OF IRAN; 
FROM NADER SHAH TO ISLAMIC REPUBLIC (CUP, 1991) at 521–528. C. Stadler, ENDURING 
SUCCESS (Stanford University Press, 2011) at 32–37. 
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The Concession Syndicate established the Anglo-Persian Oil 
Company Ltd (“APOC”) in 1909 to develop the concession. However, the 
company had exhausted its working capital by the end of 1912. Spurred 
on by Admiral John Fisher, Britain’s former First Sea Lord, and supported 
by Sir Winston Churchill, who was First Lord of the Admiralty at the time, 
the British government purchased 51% of APOC for £2.2 million in May 
1914 to ensure a secure supply of oil for its naval fleet. Oil production 
grew from 1,600 to 18,000 barrels per day between 1912 and 1918, while 
supplying a fifth of the Royal Navy’s oil requirements. 

APOC and the Persian government were in continuous disagreement 
on the D’Arcy concession for many years. The Persians claimed that the 
concession violated their national sovereignty, while demanding more 
money out of the production proceeds. Amongst other issues, the two 
parties disagreed on whether the 16% of net profits applied to all of 
APOC’s global operations or just those operations conducted within the 
country.  

An attempt was made in 1920 to negotiate a new contract in which 
APOC would make a one-off payment of £1,000,000 for all of the past 
taxes and royalty fees up to 31 March 1919 claimed by the government. 
This agreement was never ratified.24 Another attempt was made in 1929 
by APOC in which it would make higher payments, convey 25% of the 
company shares along with providing board representation to the 
government, and guaranteeing a share of the company’s overall global 
profits. The parties were not able to agree upon that proposal either.25 The 
negotiations dragged on until 1932, when APOC notified the government 
that the royalty payments for 1931 were £306,872, in contrast to 
£1,288,312 paid the previous year. The government did not accept 
APOC’s explanation that the lower revenues and royalty payments were 
caused by the Depression. In response, Shah Reza Pahlavi abruptly 
announced at his cabinet meeting of November 16, 1932 that the APOC 
concession was unilaterally terminated. 

This was a direct challenge to the British government whose military 
security had been tied to Persian oil by Churchill in 1914. Britain formally 
demanded the retraction of the cancellation and threatened Persia with an 
action before the Permanent Court of International Justice (“PCIJ”), which 
was an adjunct to the League of Nations. The Persian government rejected 
the jurisdiction of the PCIJ on the basis that “the right of diplomatic 
protection could not be relied upon by Britain; and any proceeding 

 
24 Ronald Ferrier & J.H. Bamberg, THE HISTORY OF THE BRITISH PETROLEUM COMPANY 

(Cambridge University Press, 1982) at 365. 
25 Yergin supra note 20 at 270. 
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involving the two states was premature as the company had yet to exhaust 
all local remedies”.26 

In response, Persia threatened to complain to the Council of the 
League of Nations, but Britain pre-empted it with a complaint of its own. 
On December 19th, 1932, the UK government submitted its complaint to 
the Council, who placed the question on its agenda and appointed a 
Rapporteur to deal with the complaint. On February 3rd, 1933, the 
Rapporteur informed the Council that the Governments of Iran and the 
United Kingdom had agreed to suspend all proceedings before the Council 
and that APOC should immediately enter into negotiations with the 
Persian government, their respective legal points of view being entirely 
reserved. In the event that the negotiations failed, the question would go 
back to the Council. After prolonged discussions between the Persian 
government and APOC, the two parties signed a new Concession Contract 
in Tehran on April 29th, 1933, which was subsequently ratified by the 
Persian government. On October 12th, 1933 the Rapporteur submitted his 
report, together with the text of the new concession, to the League of 
Nations Council, declaring that “the dispute between His Majesty’s 
Government in the United Kingdom and the Imperial Government of 
Persia is now finally settled”. 

The new Concession Contract reduced the concession area by three-
quarters, from 400,000 square miles to 100,000 square miles. The 
government was guaranteed a fixed royalty of four shillings per ton. In 
addition, it was to receive 20% of the company’s worldwide net profits 
with a minimum annual payment of £750,000. The royalties for 1931 and 
1932 were recalculated on that basis, and the “Persianization” of the 
workforce was to be accelerated. The monopoly of laying pipes to Persian 
Gulf ports was terminated and the company was obliged to share its reports 
and maps with the government. The new agreement included changing the 
company’s name to the Anglo-Iranian Oil Company (“AIOC”), in line 
with the Shah’s vision of creating a modern country with a new name, 
which the country accomplished in 1935 when it formally changed its 
name from Persia to Iran. Finally, the duration of the concession was 
extended from 1961 to 1993.27 

Unfortunately, the 1933 agreement was never accepted by the Iranians 
for a number of reasons, including the fact that the British government 
continued to tax AIOC, which significantly shrunk the net profit of the 
company and thus the revenue of the Iranian government. This was 

 
26 Ferrier & Bamberg, supra note 24, at 38-42. 
27 Yergin supra note 20 at 271. Official Gazette of Islamic Republic of Iran, No 2399 

dated 1st of July 1933. 
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reflected in the £250 million profit that AIOC made between 1945 and 
1950, while Iran only received £90 million in royalties. The Iranians felt 
that Britain was effectively taxing Iran as if it was a British subject. They 
also complained that AIOC never fully implemented the agreements on 
safety, health and social care of local employees and that it did not disclose 
the agreed upon information to the government in compliance with the 
agreement.  

In 1945, the Iranian government wrote a letter to AIOC listing twenty-
five grievances and demanding the renegotiation of the 1933 Concession 
Contract. Three different Iranian administrations attempted to negotiate 
new terms with AIOC over the next four years. A compromise was reached 
and a new deal signed in 1949 by the Prime Minister. However, the bill to 
enact the new concession agreement was not ratified in the Iranian 
parliament (“Majles”), who thought it was unfavourable compared with 
similar renegotiations in Saudi Arabia and Iraq, which were based on the 
50/50 profit-sharing contracts that Venezuela had pioneered with the IOCs. 
The Prime Minister resigned and a “Special Oil Commission” led by 
Mohammed Mossadegh, who later was to become Prime Minister of Iran, 
was established to pursue a better deal and to get rid of both the British 
and AIOC.28 

In March 1951, the Iranian Majlis and Senate passed a law that would 
nationalize the oil industry in Iran, which in effect meant AIOC. They passed 
another law in April of the same year “concerning the procedure for 
enforcement of the law concerning the nationalization of the oil industry 
throughout the country”. These two laws received Imperial assent on May 1st, 
1951.29 In parallel with this nationalization, the National Iranian Oil Company 
(“NIOC”) was constituted in April 1951 to fulfill the national aspiration 
for Iranian sovereignty over its oil.  

As a direct result of these laws, a dispute arose between the Iranian 
government and AIOC on whether the company could be nationalized. 
The Government of the United Kingdom submitted an application on 
behalf of AIOC to the International Court of Justice (“ICJ”) on May 26th, 
1951 instituting proceedings between it and the Imperial Government of 
Iran, on the grounds of invoking the right of diplomatic protection for one 
of its subjects.30 This case is described in greater detail below. The ICJ 

 
28  M. Elm, OIL, POWER AND PRINCIPLE; IRAN’S OIL NATIONALISATION AND ITS 

AFTERMATH (Syracuse University Press, 1994). 
29 These same laws arose again in front of the Iran-US Claims Tribunal in the 1980s 

after another attempt to nationalize the oil industry that arose from the 1979 Iranian 
Revolution. 

30 Anglo-Iranian Oil Company Case (United Kingdom v. Iran), ICJ Reports 93 (1952). 
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eventually determined that it lacked jurisdiction to hear the case. This was 
the first and last time that an oil company pursued an investor state 
arbitration concerning the expropriation of a Middle Eastern oil 
concession at the ICJ. 

While the dispute at the ICJ was unfolding, the NIOC was selling oil 
from the AIOC concession to other third parties. In response, AIOC 
launched a series of claims and injunctions31 against those third party 
buyers in the national courts of other jurisdictions to seize their tanker 
cargoes, which are discussed in more detail below. Four of those cases 
were reported. One was in the Japanese courts, two in the Italian courts 
and the other in Yemen. AIOC only succeeded in one of them. 

During this period, the American government (under the leadership of 
Dean Acheson, Secretary of State, and Averell Harriman, its special 
envoy) began working with the British to resolve AIOC’s problems with 
the Iranians. Along the way, the Americans and British co-operated in 
toppling Mossadegh’s government and restoring Shah Mohammed Reza 
Pahlavi to power in August 1953. However, it became increasingly 
obvious over several years of discussion that all Iranians, no matter who 
was in power, shared a common dislike for the British; and that in order to 
resolve the dispute, Britain had to give up its dominant position in Iran and 
that AIOC had to cease operations under its name in the country. 

The resulting solution was the formation of a consortium 
(“Consortium”) in which AIOC was camouflaged within a group of other 
oil companies, most of whom were American. The American companies 
were not very enthusiastic about this resolution since they had enough 
production in other Middle Eastern countries to meet their needs, and did 
not want to deal with the Iranians and their unstable domestic politics. 
However, the U.S. government persuaded them that it was in their best 
interests to join the group since if Iran collapsed, so would go the rest of 
the Middle East. 

Thus, an agreement was reached on April 19th, 1954 to form a 
Consortium to run the area previously operated by AIOC. The initial 
Consortium consisted of a newly rechristened British Petroleum or BP 
(40%), Royal Dutch Shell (14%), five American companies: Socony-
Vacuum (Mobil), Standard Oil of California (Chevron), Standard Oil of 
New Jersey (Exxon), Texaco and Gulf Oil (8% each), and the French 
national oil company, Compagnie Française des Pétroles (“CFP”) later 

 
31 Anglo-Iranian Oil Co Ltd v Idemsitu Kosan Kabushiki Kaisah (1953) 20 ILR 305. 

Anglo-Iranian Oil Co Ltd v Jaffrate (The Rose Mary) (1953) 20 ILR 316. Anglo-Iranian 
Oil Co Ltd v SUPOR (1955) 22 ILR 23. Anglo-Iranian Oil Co Ltd v SUPOR (The Miriella) 
(1955) 22 ILR 19. 
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renamed Total (6%). These companies were enlisted because they were 
members of the joint ventures that produced most of the oil in the Middle 
East. The first four American companies were partners in Aramco in Saudi 
Arabia, while Gulf Oil was AIOC’s partner in Kuwait. The only way that 
oil production in Iran could be increased was if the Consortium members 
agreed to rein in their production elsewhere, which they did after 
consulting with their host governments in Saudi Arabia and Kuwait. 

As part of that deal, the other members of the Consortium agreed to 
pay BP US$ 90 million upfront and 10¢/barrel up to US$ 500 million from 
future production for its 60% share of AIOC and its past investment. The 
other members of the Consortium had in effect compensated BP for the 
Iranian’s attempted nationalization of AIOC. Later in 1955, the five 
American companies each transferred a 1% share to IRICON, a smaller 
consortium within the larger one. It was done at the insistence of the 
American government and was made up of nine independent American oil 
companies, including Phillips, Richfield, Standard of Ohio and Ashland. 
BP initially complained about the inclusion of this group of American 
independents, but relented after the American government made its 
position clear. The Consortium eventually expanded to 28 member 
companies over the years. The inclusion of the U.S. independents in the 
consortium was meant to blunt the ongoing antitrust litigation in the 
United States against the “International Petroleum Cartel.”32 

Iran accepted the solution of the Consortium, with NIOC signing the 
Agreement on the Sale of Oil and Gas and the Method of its Operation 
(“Consortium Agreement”) with the Consortium members on August 
15th, 1954.33 The agreement’s term was for 25 years with an option to 
renew for three consecutive five-year terms, which would have brought it 
to 1994. Under the agreement, each Consortium member would buy crude 
oil from NIOC at the wellhead based upon its share in the Consortium and 
sell its share of crude oil through its own independent marketing system. 
The Consortium agreed to pay Iran a royalty of 12.5% and profit taxes 
calculated at 50% of the FOB price minus production costs. However, a 
ceiling of 50% was imposed on the payment of both royalties and taxes, 
so that the split between the government and the IOCs was 50/50. The 
Consortium also agreed to nearly double its production by 1957.34 The 
Iranians had thus achieved the same profit split as their neighbours, Saudi 
Arabia and Kuwait, with their share of the profits almost quadrupling. 

 
32 Yergin supra note 20 at 450-478. 
33 Official Gazette of Islamic Republic of Iran, No 2843 dated 12th of July 1954. 
34 Nima Mersadi Tabari, LEX PETROLEA AND INTERNATIONAL INVESTMENT LAW: LAW 

AND PRACTICE IN THE PERSIAN GULG (Lloyd’s Environment and Energy Law Library, 2017). 
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This new arrangement essentially transferred non-operational 
control of the oil sector to NIOC. The Consortium retained operational 
control through two new companies: the Iranian Exploration and 
Production Company (“IEPC”) for upstream operations, and the Iranian 
Oil Refining Company (“IORC”) for downstream operations. These two 
companies were deemed contract agents of NIOC. However, in reality, 
NIOC did not exercise actual control over their activities since the 
companies were managed by secondees from the Consortium members, 
while NIOC appointed only two of the seven board directors in each 
company. 

The Iranian government did not view the Consortium Agreement as a 
concession. Rather, it considered the Consortium as merely a purchaser of 
Iranian oil. The Iranians were, however, still not satisfied with that deal 
and pursued more favourable terms through two rounds of negotiations 
prior to the end of the initial 20 year term of the Concession Agreement, 
scheduled for 1974. The Iranian government terminated the 1954 
Concession Agreement and replaced it with a Purchase and Sale 
Agreement (“PSA”) in 1973. This new agreement reduced the area of 
Consortium operations to 70% of the 1954 agreement, increased NIOC’s 
control and expanded the tax on the Consortium’s profits to 55%. The term 
of the new agreement was for 20 years, which was to bring it to 1993. As 
part of this new agreement, NIOC would have priority in accessing 
production for domestic consumption and would gain control over its 
independent export arrangements.35 

During that period, Iran continued with increasing its control of the oil 
sector in other parts of the country. In order to do so, the Majlis enacted a 
new Petroleum Act in 1957,36 which provided NIOC with the authority to 
develop all of the petroleum reserves outside of the Consortium Agreement 
area and that NIOC should have at least a 30 per cent participating interest 
in any new concession. The new Act provided that if NIOC had at least 50 per 
cent of the joint venture; a signature bonus would not be necessary, the 
geographic area of the joint venture’s operations would be almost double 
compared to others and the extension of the term of the joint venture contract 
would be easier.37 

 
35 J. Perry and C. Carey, Iran and Control of Its Oil Resources (1974) 89(1) Political 

Science Quarterly, at 147–174. 
36 Official Gazette of Islamic Republic of Iran, No 3642 dated 13th of August 1957. 
37 Abdolhossein Shiravi & Mahdi Abbasi Vafaei, Joint Venture and Joint Operating 

Agreements in Iran: Legal Aspects, 13 The Journal of World Energy Law & Business (2020) 
at 271. 
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NIOC’s first opportunity to strike a deal under the new Act was done 
with Enrico Mattei, the chairman of the Italian company Ente Nazionali 
Idrocarburi (“ENI”) through its oil subsidiary, Azienda Generali Italiana 
Petroli (“AGIP”). NIOC and AGIP signed a Joint Structure Agreement in 
August 1957, under which they formed a joint company, SIRIP, with 50% 
equity each. SIRIP was awarded a concession with AGIP providing the 
initial financing for the project by funding all the exploration costs and 
taking on all the upfront risk. NIOC would reimburse its half of the 
exploration costs upon a commercial oil field being discovered and would 
pay its half of development costs going forward. SIRIP would pay a 50% 
tax on its profits, and from the remaining 50%, half was payable to the 
NIOC as equal partner in SIRIP, thus effectively dividing the profit based 
on a 75/25 formula in favour of the Iranian government. This broke the 
50/50 formula agreed upon by the major oil companies in Iran under the 
Concession Agreement and in the rest of their Middle Eastern concessions. 
There was no discovery of commercial oil on the SIRIP concession and it 
was terminated. As a result, there was no cause for future disputes, similar 
to what happened to the other foreign oil companies after the 1979 Iranian 
Revolution. 

Standard Oil of Indiana (“Amoco”) decided it wanted to also enter 
Iran, after not being included in the Consortium Agreement. It therefore, 
through its foreign subsidiary Pan American Oil Company, signed a 
similar Joint Structure Agreement with NIOC in 1958 to form a joint 
venture company, IPAC. Unlike the AGIP deal, Amoco paid a large 
upfront bonus. However, it did find a large offshore oil field south of 
Kharg Island in the Persian Gulf. The expropriation of this agreement 
during the 1979 Iranian Revolution was the basis of the first of two 
arbitrations that Amoco initiated against Iran at the Iran-US Claims 
Tribunal.38 

By the end of 1965 six other Joint Structure Agreements were signed 
with twenty-four other IOCs. One of them was entered into with Sapphire 
Petroleums Limited, a Canadian oil company, in June 1958. Things went 
quickly wrong when NIOC refused to allow the refunding of Sapphire’s 
expenses on the grounds that it had not been consulted before the operations. 
This developed into a landmark ad hoc arbitration case in 1963 where the 
tribunal held that Iran, as an expropriating state, had to compensate an 

 
38 Amoco Iran Oil Company v. Government of the Islamic Republic of Iran, et al. 

Award No. ITL 12-55-2 of 30 December 1982, 1 Iran-U.S. Cl. Trib. Rep. 493, 70 ILR 490, 
83 ILR 490 (Settlement) and 78 ILR 637 (Dissent). Award No. 480-55-22 of 15 June 1990, 
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investor for actual loss suffered and lost profit. This was one of the first 
arbitration cases establishing that principle.39 

In 1966 NIOC signed its first risk service agreement (“RSA”) with a 
French State agency, Enterprise de Recherches et d’Activités Petroliers 
(“ERAP”) and a related French corporation, Société Française des Petroles 
d’Iran (“SOFIRAN”). ERAP subsequently assigned its interests to its 
subsidiary, Elf Aquitaine Iran (“Elf”). The agreement was ratified by Iran 
and entered into force in December 1966. The agreement provided that 
ERAP would: 

... explore for oil in five onshore and two offshore districts as 
NIOC’s contractor, pay all exploration and development costs by 
lending NIOC the required funds and receive repayment only if a 
commercially viable field was found. 

NIOC had the exclusive right to 50% of the production by 
designating it as a “national reserve”. In return for providing all the risk 
capital, ERAP had the right to buy 35% to 45% of the remainder of the 
production for 25 years from the NIOC and to market considerable 
amounts of the NIOC’s share of production. They found oil and soon 
began production. This RSA was nationalized as a result of the Iranian 
Revolution, which was the basis for another ad hoc arbitration described 
below.40 

An update of the Petroleum Act in 1974 41  continued with the 
increasing nationalization of Iran’s oil industry. Article 3(1) of the Act 
declared Iranian oil resources and the oil industry as national interests. 
Article 3(2) required that a service contract model (and not a concession 
agreement) be used in the upstream sector. Article 3(3) allowed joint 
ventures in the downstream sector, but only if NIOC had no less than 50 
per cent and that the maximum term was for 20 years. Finally, Article 19 
provided that any oil produced from Iranian oil resources would be owned 
by NIOC. The Act required IOCs to incorporate and register a non-profit 
company under Iranian laws, and all of the rights and the obligations of 
the IOC arising out of the service would be assigned to this Iranian 
company. This company would act as a general contractor on behalf of 

 
39 Sapphire International Petroleums Ltd. v. National Iranian Oil Co. (NIOC), Award 

of 15 March 1963, 35 International Law Reports 136 (1963). 
40 Elf Aquitaine Iran v. National Iranian Oil Company (NIOC), Preliminary Award of 

14 January 1982, 96 International Law Reports 251, 11 Y.B. Com. Arb. 97 (1986). 
41 Official Gazette of Islamic Republic of Iran, No 8626 dated 19th of August 1974. 
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NIOC, but such an assignment would not discharge the IOC of its 
obligations and responsibilities towards NIOC.42 

Iran was once again thrown into turmoil in 1979 when a revolution 
began with the toppling of Shah Mohammed Reza Pahlavi on 16 January 
1979 and the return shortly afterwards of Ayatollah Ruhollah Khomeini 
to the country. The oil companies first experienced disruption in their 
Iranian operations in December 1978. NIOC began shutting them down 
in March 1979 with all relations ceasing in November 1979. The 
Revolutionary Council in Iran adopted the Single Article Act on 8th 
January 1980, which relied upon the 1951 nationalization law to 
expropriate the IOCs’ investments. The result was a series of 
arbitrations and settlements between the revolutionary Iranian 
government and the oil companies. 

One of the first cases was the Elf v NIOC case that dealt with the first 
Iranian RSA described above.43 It was an ad hoc arbitration. Since Elf was 
a French company and not a U.S. national, it did not fall within the Iran-
United States Claims Settlement Declaration and its claim could thus not 
be heard before the Iran-US Claims Tribunal. 

American investors who had their assets seized initially pursued their 
claims in the U.S. courts. However, in order to resolve the hostage crisis 
of U.S citizens seized by Iranian students, the United States agreed under 
the Algiers Accord to terminate litigation against Iran in the U.S. courts, 
to release Iranian assets in the U.S. that had been frozen under a U.S. 
Treasury license, and to establish the Iran-U.S. Claims Tribunal to handle 
all U.S. companies claims against Iran. 

This tribunal has dealt with more than 4,000 cases since its inception, 
and is still functioning to this day. However, it has only issued five awards 
that arose from the nationalization of the oil industry. Two involved 
Amoco, one of which was on the oil concession described above and the 
other on a joint venture chemical company with the National Iranian 
Petrochemical Company.44 Another arbitration involved the Consortium 

 
42  Abdolhossein Shiravi & Mahdi Abbasi Vafaei, Joint Venture and Joint 
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43 Elf Aquitaine Iran v. National Iranian Oil Company (NIOC), Preliminary Award of 
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44 Amoco Iran Oil Company v. Government of the Islamic Republic of Iran, et al., 
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Agreement with Mobil, as the lead claimant.45 Iran settled most of the 
claims brought against it by the other Consortium members. Another claim 
was made by Phillips Petroleum 46  arising out of a Joint Structure 
Agreement it entered into on 17 January 1965 with joint venture partners 
AGIP and the Oil and Natural Gas Commission of India. There were also 
a number of awards arising from claims made by SEDCO,47 an American 
drilling company. 

Instead of pursuing the full course of arbitration, most of the disputes 
arising out of the nationalization of the O&G industry after the 1979 
revolution were resolved by settlement agreements with Iran, which were 
confirmed in awards issued by the Iran-US Claims Tribunal. There were 
more than 18 of these settlements, which included such U.S. oil companies 
as Exxon, Mobil, Texaco, Sun, Chevron and Arco. These settlements were 
driven by the political turmoil in the Middle East at the time and the desire 
of these companies to maintain their access to markets in the region.48 There 
have been no published O&G arbitration cases involving Iran since the 
Iran-US Claims Tribunal cases, which are described in more detail below. 

The result of these arbitrations and settlements was that foreign oil 
companies, in particular American and British ones, had their investments 
nationalized and were effectively barred from further investments in Iran. 
After the 1979 Islamic Revolution, the only petroleum contract that the 
Iranian government issued was what it called a “Buyback Contract”, which 
was a kind of service contract that allowed an IOC to purchase or buyback 
the oil/gas it produced. Most Buyback Contracts were signed with a joint 
venture of foreign companies, or of Iranian and foreign companies.49 US, 
EU and UN sanctions since 1979 have reduced Iran’s access to products 
needed for its oil sector, have prompted remaining IOCs to withdraw from 
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Iran for fear of losing access to larger Western markets, and have caused 
a significant decline in oil production and exports from Iran. 

A more detailed review of the above Iranian oil & gas arbitration cases 
follows. 

Anglo-Iranian Oil Company Case (United Kingdom v Iran) 

As a result of the Iranian Majlis and Senate passing a law on March 15th 
and 20th, 1951 enunciating the principle of nationalization of the Iranian 
oil industry and another law “concerning the procedure for enforcement 
of the law concerning the nationalization of the oil industry throughout the 
country” on April 28th and 30th, 1951, a dispute arose between the Government 
of Iran and the Anglo-Iranian Oil Company regarding its 1933 Concession 
Contract. The Government of the United Kingdom adopted the cause of AIOC 
and submitted, in virtue of the right of diplomatic protection, an application 
to the International Court of Justice on May 26th, 1951, instituting proceedings 
in its name against the Imperial Government of Iran. 

The United Kingdom subsequently submitted a request that the ICJ 
issue provisional measures in order to preserve the rights of the UK 
Government, which it did by Order of July 5th, 1951. In doing so, the Court 
expressly stated that “the indication of such measures in no way prejudges 
the question of the jurisdiction of the Court to deal with the merits of the 
case and leaves unaffected the right of the Respondent to submit arguments 
against such jurisdiction”.50 

In rendering its judgment,51 the Court first stated that it derived its 
jurisdiction to deal with the merits of the case from the general rules laid 
down in Article 36 of the Statute of the International Court of Justice, 
which were based on the principle that jurisdiction depended on the will 
of the Parties. The Court took to the position that unless the Parties 
conferred jurisdiction on the ICJ in accordance with Article 36, it lacked 
jurisdiction. 

That jurisdiction depended on the Declarations made by the Parties 
under Article 36, paragraph 2 (on condition of reciprocity) which were, in 
the case of the United Kingdom, signed on February 28th, 1940, and, in the 
case of Iran, signed on October 2nd, 1930, and ratified on September 19th, 
1932. By those Declarations, jurisdiction was conferred on the Court only 
to the extent to which the two Declarations coincided in conferring it. As 
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the Iranian Declaration was more limited in scope than the UK Declaration, 
it was the Iranian Declaration on which the ICJ based its determination of 
jurisdiction. 

i) Interpretation of the Iranian Declaration  

The ICJ Court determined that it was the manifest intention of the 
Government of Iran to exclude from the jurisdiction of the Court disputes 
relating to the application of all treaties or conventions accepted by Iran 
before the ratification of its Declaration on September 19th, 1932 and that 
the Court’s jurisdiction was limited to disputes relating to the application 
of treaties or conventions accepted by Iran after that 1932 ratification. 

The United Kingdom had treaties with Iran dated 1857 and 1903, 
which it was not entitled to invoke since those Treaties were concluded 
before the ratification of the Iranian Declaration. However, those two 
treaties contained most-favoured-nation clauses, upon which the United 
Kingdom argued that it could rely upon to invoke other treaties that Iran 
had entered into after 1932. 

Iran had entered into a treaty with Denmark in 1934 that the United 
Kingdom relied upon to make its claim against Iran. The Court decided, 
however, that the United Kingdom “cannot rely upon the Iranian-Danish 
Treaty, irrespective of whether the facts of the dispute are directly or 
indirectly related to the latter treaty” and that since the UK-Iranian Treaties 
of 1857 and 1903 “were concluded before the ratification of the Declaration; 
that the most-favoured-nation clause contained in those Treaties cannot 
thus be brought into operation; and that, consequently, no treaty concluded 
by Iran with any third party can be relied upon by the United Kingdom in 
the present case.”52 

ii) Nature of the 1933 Concession Contract 

The United Kingdom then argued that the Government of Iran 
undertook certain treaty obligations towards the UK government when the 
Iranian government signed the 1933 Concession Contract with AIOC. The 
UK government maintained that the Concession Contract had a double 
character; the first being a concessionary contract between the Iranian 
Government and AIOC, and the second being a treaty between the two 
Governments. The ICJ rejected that argument. 

The Court cannot accept the view that the contract signed between 
the Iranian Government and the Anglo-Persian Oil Company has 

 
52 Id. at 110. 
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a double character. It is nothing more than a concessionary 
contract between a government and a foreign corporation. The 
United Kingdom Government is not a party to the contract; there 
is no privity of contract between the Government of Iran and the 
Government of the United Kingdom. Under the contract the 
Iranian Government cannot claim from the United Kingdom 
Government any rights which it may claim from the Company, nor 
can it be called upon to perform towards the United Kingdom 
Government any obligations which it is bound to perform towards 
the Company. The document bearing the signatures of the 
representatives of the Iranian Government and the Company has 
a single purpose: the purpose of regulating the relations between 
that Government and the Company in regard to the concession. It 
does not regulate in any way the relations between the two 
Governments…. 

It is thus clear that the proceedings before the Council of the 
League of Nations which led up to the settlement in 1933 of the 
dispute between the United Kingdom and Iran relating to the 
D’Arcy Concession, did not result in the conclusion of any treaty 
or convention between the two countries.53 

iii) The Principle of Forum Prorogatum 

The UK finally argued “that the Iranian Government, having in its 
Conclusions submitted to the Court for decision several questions which 
are not objections to the jurisdiction of the Court, and which could only be 
decided if the Court had jurisdiction, has by this action conferred jurisdiction 
upon the Court on the basis of the principle of forum prorogaium”.54 

The ICJ Court rejected that argument on the basis that the Iranian 
government had consistently denied the jurisdiction of the Court, and that 
it only had submitted these other objections as measures of defence in case 
its objection to jurisdiction had been rejected. 

The Court by a vote of nine to five decided that it had no jurisdiction 
to hear the claims of the UK government against Iran and that the provisional 
measures, which it had imposed with its Order of July 5th, 1951, had lapsed. 

In parallel with the UK government making a claim against Iran on its 
behalf at the ICJ, the AIOC was busy making claims in foreign courts 
against third parties that had purchased oil from the NIOC, which AIOC 
alleged was illegally produced and sold from the D’Arcy concession. 

 
53 Id. at 112-113. 
54 Id. at 113. 
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These included claims in the courts of Yemen, Japan and Italy. The first 
one was successful, the latter two were not. 

Anglo-Iranian Oil Co Ltd v Jaffrate et al (The Rose Mary) 

AIOC brought an action55 in 1952 against three defendants in the 
Supreme Court of the Colony of Aden (it being a protectorate of the United 
Kingdom at the time) in detinue, regarding a 700 ton cargo of oil in a ship 
called the “Rose Mary”, which was registered in the Honduras and which 
was being held in the harbour of Aden, Yemen. AIOC claimed delivery of 
this cargo of oil or, alternatively, a declaration that the oil was its property. 
The three defendants were (1) Captain Guiseppe Jaffrate, the master (or 
captain) of the Rose Mary, (2) the owners of the Rose Mary, Compania de 
Navegacion Teresita S.A., registered in Panama City, Panama and who 
were ultimately owned by an Italian company, and (3) Bubenberg A.G. of 
Spiez, Switzerland, the charterers of the ship. The sole judge who heard 
the case was a Justice Campbell, having been appointed to the court by the 
British authorities. 

In early 1952, a Count Della Zonca, the Managing Director of an 
Italian company, Ente Petrolifero Italia Medoriente, arranged on behalf of 
his firm to buy oil from the NIOC and contracted to sell it to Messrs. 
Bubenberg, a Swiss firm. The Count also arranged, on behalf of Messrs. 
Bubenberg, to time charter the tanker Rose Mary with Messrs. Cosulich 
who were acting as agents of the ship owners, Compania de Navegacion 
Teresita. The charter contract provided that the vessel was to go to a port 
in the Persian Gulf, take on a cargo of petroleum products and then to 
return to Bari in southern Italy on the Adriatic coast to unload its cargo. 
Apparently, Count Della Zonca and Messrs. Cosulich had agreed that the 
true purpose of the voyage was to be kept secret from the owners of the 
Rose Mary. The master of the ship, Guiseppe Jaffrate, apparently also 
knew about the trip’s purpose, but was told to keep this to himself. He was 
given a sealed letter that contained his instructions and told to open it only 
when he reached Port Said, Egypt, a port immediately north of the Suez Canal. 

The Rose Mary sailed from Bari on 25 April, 1952. On 1 May, 1952, 
having arrived at Port Said, Jaffrate sent a letter to the ship owners saying 
“I beg to inform you that Charterers Bubenberg Co., Ltd., Spiez, have 
ordered me by letter to proceed to Bundar Mashur [in Southern Iran] in 
order to load a cargo of crude oil with destination to an Italian Port.” The 
ship owners told him to ignore those instructions and to instead proceed to 
Kuwait and load another cargo there. Captain Jaffrate ignored his ship 
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owner’s orders and loaded a cargo of oil at Bundar Mashur on 27 May 
1952. He then set sail for the Suez Canal. However, along the way, Jaffrate 
claimed that he was frightened by two matters. The first was the receipt of 
two radio messages from his owners on 31 May and 5 June, 1952, threatening 
him with disciplinary action and legal proceedings if he refused to carry 
out their orders. The second matter was the arrival on the 16 and 17 of 
June, of a Royal Air Force (RAF) plane that he thought would bomb him. 
On the afternoon of the 17 June, 1952, some 40 miles from Aden, he was 
met by the tug Protector, which had on board Signor Martinelli, the 
owners’ representative. Martinelli told him to sail into Aden, which he did. 

i) Coercion as a Reason for Excluding the Jurisdiction of the 
Court 

The first defendant (Captain Jaffrate) and the third defendant (the 
charterers, Bubenberg) claimed that the Rose Mary only came into Aden 
harbour solely as a result of coercion and that the Aden Court therefore 
had no jurisdiction. Judge Campbell decided that Jaffrate’s story about the 
RAF plane was not true, and that the only reason he sailed into Aden was 
because he was  instructed to do so by the ship’s owners under the threat 
of disciplinary action. 

Based on English law, there was no doubt that in a time charter 
arrangement, the ownership and possession of the ship remained with the 
original owner, through the master and crew, who continue to be its servants. 
It would therefore follow that Jaffrate would only be doing the normal and 
probable thing if he followed the owners’ and not the charterers’ orders. 
And that was exactly what happened. For those reasons, Judge Campbell 
found that the plea of coercion failed and therefore did not deprive his 
court of jurisdiction. 

ii) Title to Expropriated Property. Compensation as a 
Condition of Acquisition of Title 

The court determined that the Iranian Nationalization Law was 
enacted to nationalize AIOC only. It also found that AIOC’s contentions 
that expropriation had taken place without any compensation, and that this 
was therefore confiscation of its Iranian assets, were true. 

iii) International Law as Part of Municipal Law 

The court agreed with AIOC’s contentions that no State can be expected 
to give effect within its territorial jurisdiction to a foreign law that is 
contrary to its own public policy or essential principles of morality, and 
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that a foreign law that is contrary to international law or in flagrant 
violation of international comity need not be regarded. 

iv) The Question of Compensation before Municipal and 
International Courts 

The court finally found that expropriation without compensation was 
contrary to international law, and that international law was incorporated 
into the domestic law of Aden. On that basis, the court refused the validity 
of the Iran’s Nationalization Law in so far as it related to the nationalized 
property of AIOC, which came within its territorial jurisdiction, and found 
that the oil in dispute was still the property of AIOC. 
Justice Campbell therefore held that: 

the Company were entitled to the oil, which had remained their 
property and to which the Government of Iran had acquired no 
title, since (1) the Iranian Laws of 1951 were invalid by international 
law, for, by them, the property of the company was expropriated 
without any compensation; and (2) British courts treated 
international law as incorporated into their domestic law so far 
as it was not inconsistent with their own rules… It was further 
held that the principle… that a court would not inquire into the 
legality of acts done by a foreign government in respect of 
property situate in that government’s territory applied only where 
the property was that of the government’s own subjects; and . . . 
accordingly, following international law as incorporated in the 
domestic law of Aden, the court must refuse validity to the Iranian 
Laws of 1951.56 

Judgment was, therefore, given in favour of AIOC, with the court 
granting its claims and ordering the return of the Rose Mary oil cargo to 
the company. 

Anglo-Iranian Oil Co Ltd v Idemsitu Kosan Kabushiki Kaisah 

This was a court application57 made in Japan by the Anglo-Iranian Oil 
Company in 1953, firstly in a District Court of Tokyo and then subsequently 
an appeal to the Higher Court of Tokyo, for an interim order requesting 
the Court take custody of the oil imported from Iran into Japan by Idemsitu 
Kosan Kabushiki Kaisah (“Idemsitu”) in its own tanker, “Nissho Maru”. 

 
56 Id. at 317. 
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Idemsitu had purchased the oil in April 1953 from the National Iranian Oil 
Company. 

AIOC claimed that the oil had been extracted and refined under the 1933 
Concession Contract before the coming into force of the Oil Nationalization 
Law of Iran on May 1, 1951, and that NIOC had therefore no right to sell 
the oil and that Idemsitu had thus not acquired title to that oil. AIOC 
further argued that even if the oil in question had not been refined before 
the Nationalization Law came into force, that since it was loaded in 
Southern Iran and had a high octane value, it must have been actually 
produced from the AIOC concession area and refined in one of its 
refineries. The oil should therefore be held to be the property of AIOC. 

The District Court of Tokyo held that the Iranian Nationalization Law 
was valid, AIOC had lost all its rights and interests under the Concession 
Contract, AIOC had no title to the oil in dispute and that therefore, AIOC’s 
application must be dismissed. Its reasoning was as follows: 

i) Nature of Concession Contract: Whether a Treaty 

The Tokyo court, similar to the ICJ decision that it referenced, held 
that the 1933 Concession Contract must be regarded as a private agreement 
entered into between the Iranian Government and AIOC, in connection 
with the right to extract oil in Southern Iran, and to refine and sell that oil. 
Since the Concession Contract was to be regarded as rights granted under 
the private municipal law of Iran, it follows that such rights and interests 
must be made subject to that municipal law. The Tokyo court therefore 
had no basis to deny the validity of the Iranian Nationalization Law and was 
bound to recognize its validity. The Concession Contract was not a treaty, 
and therefore AIOC had no treaty rights upon which it could make a claim. 

ii) Recognition of Acts of Foreign Governments Contrary to 
International Law 

The Tokyo Court of first instance determined that so long as the 
Nationalization Law did not violate the public policy of Japan and also 
having regard to the requirements of international comity and of mutual 
respect for sovereign power between nations, it had to give effect within 
its own jurisdiction to a nationalization law promulgated by a State for the 
promotion of its own public welfare. Since AIOC’s interest under the 
Concession Contract was subject to the municipal law of Iran, its rights and 
interests under that contract could be expropriated by the Nationalization 
Law, and the validity of that law cannot be affected by the fact that Iran 
may have been guilty of a breach of contract or a tort. 



OGD-38 ARBITRATION IN THE MENA 

(Release 3 – 2020) 

iii) Confiscatory Nature of the Expropriation 

AIOC claimed that the Nationalization Law was a confiscatory law 
without compensation. The Tokyo Court recognized and accepted the 
principle that expropriation of foreign rights and interests should be 
accompanied by just and immediate compensation. However, it found that 
the Iranian Nationalization Law did provide for compensation. The Court 
recognized that there had been no immediate compensation, and that “the 
vastness of the rights and interests expropriated, the complexity and diversity 
of the interests involved, the extreme difficulty of the final assessment of 
compensation and the difficulty of prompt payment in the present case 
[were] unprecedented.”58 However, such circumstances did not make the 
provisions for compensation worthless. If the parties could not agree upon 
a just and reasonable compensation, the appropriate place for determining 
AIOC’s compensation was either direct negotiations between the parties, 
diplomatic negotiations between the two governments or at an agreed upon 
international forum; but in any event, not in a Tokyo court.  

iv) Violation of Japan’s National Constitution 

AIOC finally argued that enforcing the Iranian Nationalization Law 
was in violation of Article 29 of the Constitutional Law of Japan, which 
guaranteed the inviolability of property rights, and consequently, it was a 
foreign law that was contrary to the public policy of Japan. 

In its judgment of September 21, 1953, the District Court disagreed 
with that assertion on the basis that the Japanese Constitution allowed 
expropriation with compensation for the public welfare. Since the Iranian 
Nationalization Law did provide for confiscation with compensation, it 
was not in violation of Japanese public policy. 

Later in the same year, the Higher Court of Tokyo upheld the court of 
first instance’s decision and dismissed AIOC’s appeal using similar reasoning. 

Anglo-Iranian Oil Co Ltd v S.U.P.O.R. Company (The Miriella, Venice, 
Italy) 

This was a decision of the Court of Venice, Italy, dated March 11, 1953.59 
AIOC had sued the Unione Petrolifera per l’Oriente (“S.U.P.O.R.”), 
claiming that oil that S.U.P.O.R. had shipped from Abadan, Iran to Venice 
Italy in the tanker Miriella was owned by AIOC, on the grounds that the 
Iranian Law of May 1, 1951, nationalizing the petroleum industry had not 
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affected the ownership of AIOC in this cargo of oil. AIOC further argued 
that the Iranian Oil Nationalization Law could not properly be enforced by 
an Italian court as it violated the principles of Italian “public order.” The 
vessel was held at the Venice-Marghera in hanger No. 8, while AIOC 
applied for “judicial sequestration” [an order for interim custody] of the 
oil pending the hearing of its claim. 

The court confirmed that amongst the principles included under 
“public order” in Italy was that no person should be deprived of his property 
without payment of compensation, which was found in Article 834 of the 
Civil Code, and Articles 42 and 43 of the Constitution. However, the court 
found that the Iranian Nationalization Law did not exclude the payment of 
compensation to AIOC, and in fact, it unequivocally recognized the right 
to claim such compensation. Article 2 of that law provided for a deposit to 
meet the claims of AIOC, and Article 3 provided an undertaking by the 
government to examine AIOC’s claims, in addition to its own. 

The Court determined that it had the power to examine, and if 
necessary, to refuse to apply the law of a foreign State, on the merits of 
AIOC’s claim. The Court found that the Persian Oil Nationalization Law 
was not contrary to Italian “public order.” As a result, AIOC’s application 
with regards to its claim to own the oil in the Miriella therefore failed. 

Anglo-Iranian Oil Co Ltd v S.U.P.O.R. Company (Rome, Italy) 

This was a second decision of an Italian court regarding AIOC’s claim 
against the Unione Petrolifera per l’Oriente, this time in the Civil Court of 
Rome, Italy, dated September 13, 1954.60 In this case, AIOC had sued the 
Unione Petrolifera per l’Oriente claiming that oil that S.U.P.O.R. had 
shipped from Iran to Italy in the vessels Miriella, (which was the ship 
involved in the first Venice case), Alba, Brezza and Salso was owned by 
AIOC. It demanded recognition of its right of ownership and the restitution 
of the oil shipped by S.U.P.O.R. from Iran to Italy. This claim was an 
action for the recovery of movable property within the meaning of Article 
948 of the Italian Civil Code. 

AIOC contended that the Iranian Nationalization Laws were not 
applicable in Italy because they were (1) contrary to the Persian Constitution; 
(2) contrary to Italian public policy; (3) contrary to the generally accepted 
provisions of international law referred to in Article 10 of the Italian 
Constitution; (4) of a political, discriminatory and confiscatory nature; and 
(5) amounted to expropriation without compensation. 

 
60 Anglo-Iranian Oil Company Ltd v SUPOR Company (1955) 22 ILR 23. 



OGD-40 ARBITRATION IN THE MENA 

(Release 3 – 2020) 

AIOC further claimed that the right of extraction, based on the 1933 
Concession Contract, implied ownership of the minerals extracted by 
anyone in the area of the Concession, since, under Iranian law, to which “ 
renvoi “ was made under Article 22 of the Preliminary Rules of the Italian 
Civil Code, the principle that possession in good faith was equivalent to 
legal title, particularly in respect of grounds (2) to (5) above, was not valid. 

In reply, S.U.P.O.R. argued that (1) the acquisition of the oil by NIOC 
took place in Iran, so that the Italian courts could only decide on the 
consequences of that fact; (2) the Iranian Oil Nationalization Laws resulted 
in a revocation of the Concession and not an expropriation; (3) those laws 
implied compensation; (4) they were applicable in Italy; and (5) the oil in 
question was not extracted by AIOC, who were therefore not the owners 
of the oil. 

The Civil Court of Rome referenced the ICJ decision, the Idemitsu 
case in Japan, the Miriella case in the Venetian court, and the Resolution 
of the United Nations General Assembly dated December 21, 1952, 
recommending that individual States should not be prevented from 
exploiting their natural resources, in making its decision. 

The court then held that AIOC’s claims failed on the basis that (1) the 
oil in question had been validly acquired in Iran by S.U.P.O.R.; (2) the Oil 
Nationalization Laws were neither unconstitutional under Iranian law nor 
were they confiscatory in nature, since they provided for the payment of 
at least some compensation for dispossession; and (3) those laws did not 
offend against either Italian public policy or international public policy. 
The Court could not therefore refuse to apply those laws or to recognize 
the validity of a purchase from a vendor who had derived title under them. 

Sapphire v. NIOC 

Sapphire Petroleums Ltd (“Sapphire”), a Canadian company, and the 
National Iranian Oil Company entered into a “joint-structure” contract on 
16th June 1958 to expand the production and exportation of oil from two 
concessionary blocks in the district of Makran in the South East of Iran, 
between the villages of Bandar Abbas and Jask on the Gulf of Oman. The 
total area of the two blocks was 3,000 square kilometres, which covered 
an area that was described as desolate, almost inaccessible and sparsely 
populated.  

Prior to commencing operations, Sapphire assigned all of its rights and 
obligations under the agreement to its subsidiary, Sapphire International. 
Pursuant to the requirements of the agreement, Sapphire and NIOC were 
to set up the Iranian Canada Oil Company (“IRCAN”), a non-profit joint-
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structure company in Iran, within 60 days of the agreement’s effective 
date (i.e., the date of ratification by the Iranian Parliament) to carry out the 
contract on behalf of the parties. Both parties subscribed to half the share 
capital of IRCAN at a cost of US$ 5,000 each. 

Sapphire was obligated to make a minimum investment of US$ 8 
million over the first four years, after which it could withdraw from the 
concession. If it continued, it was required to make another minimum 
expenditure of US$ 18 million over the first twelve years. The contract 
provided for an exploration and production period. In the first exploration 
period, Sapphire was solely responsible for exploration expenditures, 
which it was required to carry out through IRCAN, with all of its expenses 
being automatically reimbursed through IRCAN on the basis of accounts 
submitted by Sapphire. In the second period for the production and sale of 
oil, IRCAN would act for both parties. The parties were to be jointly 
responsible for any expenses incurred during this second period. 

The first period was to start six months after the effective date of the 
agreement with drilling starting a maximum of two years after that date. 
The contract also specified that if Sapphire failed to carry out its 
obligations within the periods set out, NIOC would have the right to cancel 
the contract six months after that period had expired. In that event, Sapphire 
would be liable to pay NIOC an indemnity of US$ 350,000, except in the 
case of force majeure. Sapphire’s bank guaranteed to NIOC the payment 
of this indemnity. 

IRCAN was supposed to be registered by 23 September 1958, but that 
did not take place until 19 February 1959. Sapphire blamed NIOC for the 
delay in setting up IRCAN. In the meantime, Sapphire started work on the 
blocks before IRCAN was set up, and without getting NIOC’s approval 
through the IRCAN Board on the signing of contracts and the carrying out 
of work. A series of correspondence and meetings followed in which NIOC 
expressed its dissatisfaction with Sapphire’s independent attitude. In May 
1959 Sapphire submitted two reports on the expenses incurred from the 
date of the contract until 31 March 1959, which were for a total amount of 
$302,545.25. NIOC refused to allow the refunding of these expenses on 
the basis that it had not been consulted before the operations as required 
by the agreement. 

The deadline for Sapphire to commence its drilling obligation was 
23 July 1960. It therefore began organizing for these drilling operations, 
which it claimed had been approved at an IRCAN board meeting, However, 
NIOC disagreed on the grounds that the board had approved a survey of 
the terrain only, rather than the commencement of drilling operations 
Sapphire then suspended operations on the grounds that they could not 
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sign a drilling contract without knowing if NIOC would persist in their 
attitude. On 24 July 1960, NIOC put Sapphire on notice that it had failed 
to fulfill its obligations under the contract. On 24 January 1961, NIOC 
cancelled the contract and cashed the letter of guarantee. 

On 28 September 1960, Sapphire informed NIOC that it considered it 
futile to resort to the optional conciliation procedures provided for in 
clause 39 of the contract. Instead, it commenced an arbitration against 
NIOC, appointed its arbitrator and requested NIOC to select a second 
arbitrator. NIOC rejected the arbitration notice and refused to appoint an 
arbitrator on the grounds that the notice of arbitration came from the wrong 
entity, i.e., Sapphire Petroleums Limited, rather than Sapphire International, 
and that therefore the two month time limit required under Article 41 (2) 
of the agreement for the appointment of its party-nominated arbitrator 
could not be held to begin running from the date of the notice. 

In response, Sapphire requested the President of the Swiss Federal 
Court to appoint a sole arbitrator, who appointed Swiss Federal Judge 
Pierre Cavin. NIOC objected to the appointment of Judge Cavin on the basis 
of what it maintained was an improper notice of arbitration. It informed the 
court that was not refusing to arbitrate its dispute with Sapphire International 
(who, according to NIOC, was the correct party) and that in fact, it had 
already selected Maitre Charles Carabiber of Paris as its arbitrator. The 
President of the Swiss Federal Court rejected NIOC’s complaints and its 
insistence on adherence to the letter of the contract with respect to the 
proper beneficiary of the arbitral clause, the appointment of arbitrators and 
the time limits involved.61 

Maintaining its objections, NIOC did not appear in this ad hoc 
arbitration,62 where Sapphire claimed breach of contract and requested 
compensation for expenses incurred both before and after the contract plus 
interest, loss of profit and the refund of the US$ 350,000 indemnity, 
provided by Sapphire as a bank guarantee, which NIOC had called upon 
and cashed. 

i) The Arbitration Agreement 

The dispute resolution clause in the concession agreement provided 
for a multi-step approach for the parties to resolve their dispute. The first 

 
61 David Suratgar, The Sapphire Arbitration Award, the Procedural Aspects: A Report 

and Critique, Colum J Transnat’l 3 (1963-1964), at 168-175. This article provides a history 
of the Iranian petroleum legislation and the Sapphire contract that emerged from it, in 
addition to a detailed analysis of the arbitral award and dispute resolution clause. 

62 Sapphire International Petroleums Ltd. v. National Iranian Oil Co. (NIOC), Award 
of 15 March 1963, 35 International Law Reports 136 (1963). 
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step was the appointment of a Conciliation Committee of four people with 
two appointed by each party. Their decision was only binding if it was 
unanimous. The agreement also provided for expert determination for 
technical or accounting disputes. 

The agreement also provided for a three member arbitral panel with 
the President of the Swiss Federal Tribunal appointing the president of the 
tribunal if the two party appointed parties could not agree. In the event that 
one party did not appoint its arbitrator, then the other party could request 
the President of the Swiss Federal Tribunal to appoint a sole arbitrator. 
The latter event is exactly what happened. 

ii) The Procedural Law of the Arbitration 

The contract did not specify either the place of arbitration or the 
applicable procedural law. Instead Article 41(7) of the agreement provided 
that “The place and procedure of arbitration shall be determined by the 
Parties. In case of failure to reach agreement, such place and procedure 
shall be determined by the expert, the third expert, the umpire or the sole 
arbitrator (as the case may be).”63 

Relying upon that provision, the sole arbitrator, Judge Cavin, fixed the 
place of the arbitration to be Lausanne, Canton de Vaud, Switzerland. He 
also determined that the procedural law of the arbitration was subject to 
the Code of Civil Procedure of Vaud.64 His determination was based on 
the following reasoning: 

The judicial authority thus conferred upon the arbitrator 
necessarily implies that the arbitration should be governed by a 
law of procedure, and that it should be subject to the supervision 
of a state authority, such as the judicial sovereignty of a state.65 

Judge Cavin’s reasoning and conclusion on this issue have been 
criticized on a number of grounds, including: 

a) failure to understand the distinction between the nature and 
purposes of arbitration in the case of international transactions of 
a private law and commercial character on the one hand, and the 
nature and purposes of arbitration in the case of disputes arising 
from economic development agreements with respect to mineral 

 
63 Id. at 140-142. The full dispute resolution provisions can also be found in the 

appendices of the David Suratgar article referenced above. 
64 Id. at 162. 
65 Id. at 169. 
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resources; (b) failure on his part and also by the President of the 
Federal Tribunal to make a sufficiently diligent effort to ascertain 
the real intention of the parties as expressed in the arbitration 
clause; and (c) errors with respect to the Swiss law on these issues.66 

Judge Cavin’s decision on this point eventually caused problems with 
the enforcement of the Sapphire award. Other investor state arbitrations 
from this era, whose agreements also did not specify the procedural law, 
came to a different conclusion on which procedural rules to apply. Such was 
the case with the Aramco Tribunal that decided that since one of the parties 
was a sovereign state, the arbitration itself was governed by the Law of 
Nations, rather than the law of the seat of the arbitration, which in its case 
was the Canton of Geneva, Switzerland. 

iii) The Substantive Law of the Concession Agreement 

The contract did not provide an express choice of governing law. 
Instead, Article 38(1) of the concession agreement stated that “the parties 
undertake to carry out the provisions of the contract in accordance with 
the principles of good faith and good will and to respect the spirit as well 
as the letter of the agreement.”67 

Judge Cavin held that, based on the intention of the parties and evidence 
found in the contract, the “substantive law applicable to the interpretation 
and performance of the concession agreement was the principles of law 
generally recognized by civilized nations.”68 

He stated that since the contract was both concluded and performed in 
Iran, the lex loci contractus and lex loci executionis pointed to the application 
of Iranian law. However, the characteristics of the contract were such that 
they excluded the application of the traditional rules of private international 
law and reduced the likelihood that Iranian law would be applied to the 
interpretation and performance of the contract. He also observed that the 
contract contained an arbitral clause that entrusted the task of arbitrating any 
possible dispute to an arbitrator chosen by the President of the Supreme 
Court of Switzerland, Denmark, Sweden or Brazil. No positive implication 
could be drawn from the clause but a negative intention could be drawn, 
specifically that the clause rejected the exclusive application of Iranian law.69 

Judge Cavin found that the concession agreement provided that the 
contract was to be performed according to principles of good faith and good 

 
66 Suratgar, supra note 61 at 176-199. 
67 Sapphire v NIOC Award, supra note 62 at 140. 
68 Id. at 164-165. 
69 Id. at 172. 
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will. There was therefore a negative intention to reject the exclusive 
application of Iranian law since Sapphire would not be protected against 
legislative changes if the contract was governed by Iranian law. By reference 
to the rules of good faith, he held that it is in “the interest of both parties 
to such agreements that any disputes between them should be settled 
according to the general principles universally recognized and should not 
be subject to the particular rules of national laws.”70 

The arbitrator also declared that he would not decide the cases according 
to “equity”, like an “amiable compositeur” but would instead disentangle the 
rules of positive law, common to civilised nations, such as are formulated 
in their statutes or are generally recognised in practice. 

iv) Breach of Contract 

The sole arbitrator was satisfied that Sapphire had fulfilled its obligations 
under the contract at least until February 1960. He also found that the 
defendant deliberately refused to carry out certain of its obligations and 
that this failure was a breach of contract. He further noted that this failure 
on the part of NIOC, justified Sapphire’s non-performance of the contract.71 

v) Remedies 

Sapphire claimed the following damages: 

a) Expenses incurred before the conclusion of contract - 
US$165,175 

b) Expenses incurred after the conclusion of the contract: 

• Exploration work - US$1,018,932 

• Registration fees for the Canadian companies in Tehran - 
US$3,500 

• Share capital in IRCAN - US$5,000 

c) Loss of profit - US$5,000,000 

d) Refund of indemnity under bank guarantee cashed by NIOC - 
US$350,000 

Sapphire argued it had the right to compensation for loss of “chance” 
to discover oil. A geologist retained as an expert by Sapphire testified that 

 
70 Id. at 175-176. 
71 Id. at 176-185. 
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the minimum loss Sapphire would suffer was its investment of $8 million 
and its maximum loss would be lost profits of $46 million. He testified 
that: 

Considering the geological structure of Sapphire’s concession 
and in view of the production capacity of other areas of the world, 
the maximum reserve of oil which can be taken into consideration 
in appraising the value of the concession is about 25,000,000 
cubic metres of oil. According to the terms of the agreement made 
with NIOC, Sapphire’s share would be about 12,500,000 cubic 
metres. If the price for a cubic metre is considered to be $9, the 
gross revenue of Sapphire is $112,000,000. It is best to deduct 
from this amount $20,000,000 for the share of the expenses for 
prospecting, exploitation and production which Sapphire must 
pay. The income which Sapphire would receive would then be 
$92,000,000, from which it would be necessary to deduct the taxes 
due to the Iranian Government, totaling 50 per cent of this 
amount, which leaves them a net income of $46,000,000. 

At the other extreme, a maximum loss of $8,000,000 can reasonably 
be estimated in the event that no oil is found. This in fact 
represents the sum which had to be paid by Sapphire during the 
first four years, under the terms of the agreement.72 

The above damages claim was made even though the “areas granted 
to Sapphire under the concession had never been drilled, and should 
therefore be considered as unworked and unexplored.”73 

Judge Cavin held that Iran, as an expropriating state, must compensate 
the investor for actual loss suffered (damnum emergens) and lost profit 
(lacrum cessans). He included lost profits based on the principle of pacta 
sunt servanda, which required that contract damages should put the 
aggrieved party in the position that it would have been in if the contract 
had been performed. In determining the amount of compensation for loss 
of profit, he relied on the “ex aequo et bono” approach.74 

The sole arbitrator found that the existence of both commercial quantities 
and damages were uncertain. As a result, he decided that the geologist’s 
analysis did not fully account for all risks involved, such as exploring in a 
desolate region and the possibility of wars and price recessions and therefore 

 
72 Id. at 161. 
73 Id. at 159. 
74 Id. at 186. 
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awarded actual damages of $650,874 and lost profits of $2 million. Finally, 
Judge Cavin ruled that the arbitration costs were to be borne entirely by NIOC. 

N. V. Cabolent (on behalf of Sapphire) instituted proceedings in 1965 
against NIOC in the Netherlands to enforce the Sapphire award.75 The 
District Court of the Hague dismissed this enforcement claim on the 
grounds of sovereign immunity in its judgment of April 15, 1965. It 
considered the fact that the arbitration agreement between NIOC and 
Sapphire could not be construed as a waiver of NIOC’s right to invoke 
immunity. The Court held that when NIOC entered into the agreement with 
Sapphire, it was acting as an organ of the Iranian Government and that it, 
therefore, acted “jure imperii”. As a result, NIOC, like Iran itself, could 
not be subjected against its will to the jurisdiction of the Dutch courts. 

Elf v. NIOC 

This was an ad hoc arbitration brought by a French oil company 
against the National Iranian Oil Company, as a result of actions of the 
Iranian government arising out of the Iranian revolution. Even though 
these actions and the ensuing dispute occurred at the same time and under 
similar circumstances as the nationalization of a number of American oil 
companies that were dealt with at the Iran-US Claims Tribunal, this particular 
arbitration fell outside of that tribunal’s jurisdiction because there were no 
U.S. nationals involved. 

In 1966, NIOC signed an agreement for the exploration and production 
of oil with a French State agency, Enterprise de Recherches et d’Activités 
Petroliers (ERAP) and a related French corporation, Société Française des 
Petroles d’Iran (SOFIRAN). ERAP subsequently assigned its interests to 
its subsidiary, Elf Aquitaine Iran (“Elf”).76 The agreement was ratified by 
Iran and entered into force in December 1966. 

 
75 The decision of N. V. Cabolent v. NIOC was reported in International Legal Materials 

of the American Society of International Law. Vol. V, No. 3 (1966), at 477. See also a 
report of this arbitration by J.F. Lalive, Un Recent Arbitrage Suisse Entre Un Organisme 
D’ Etat Et Une Sociitd Privie Etranggre (Sapphire International Petroleums, Ltd. c. 
National Iranian Oil Company) in Annuaire Suissse de Droit International, Vol. XIX, at 
273 and in ICLQ (1964), at 987. Flavien Lalive and Mac Habict were counsel for Sapphire. 

76 Elf Aquitaine emerged from three oil companies owned by the French state: Régie 
Autonome des Pétroles (RAP), Bureau de Recherches de Pétroles (BRP) and Société 
Nationale des Pétroles d’Aquitaine (SNPA). In December 1965, RAP and BRP were 
merged to form Entreprise de Recherches et d’Activités Pétrolières (ERAP), which was the 
original party to the Iranian agreement. On April 28, 1967, the ERAP company was unified 
under the Elf brand, Essence et Lubrifiants de France. In 1976, Elf-ERAP merged with 
Antar Pétroles de l’Atlantique and became Société Nationale Elf Aquitaine (SNEA), later 
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Under the agreement, SOFIRAN assumed the obligation as general 
contractor for NIOC to explore for oil within certain designated onshore 
and offshore areas in Iran. SOFIRAN undertook certain minimum work 
and expenditure obligations. If oil fields were discovered, SOFIRAN was 
to supply the necessary technical services to exploit those fields. ERAP 
was obligated to supply NIOC with the funds necessary to finance exploration 
and development operations. NIOC was liable for the repayment of all funds 
advanced by ERAP, but only if oil fields were discovered and commercial 
production of oil had commenced, and thereafter to finance its share of the 
production phase. 

NIOC was to be the owner of petroleum produced under the agreement 
and of all the assets created or used by SOFIRAN. NIOC undertook to sell 
to Elf a certain percentage of the oil produced at a discount, calculated 
according to a special formulae, in return for French financial and technical 
assistance in the operation. 

This was essentially what is called a “risk service agreement” in the 
industry, in which an IOC performs exploration, development and production 
services (or a combination of them) for a host government for a fee. The 
host government retains ownership of the hydrocarbons produced at all 
times. Instead, the IOC is paid its fee in kind or is given a preferential right 
to purchase production from the host government at a discount. The latter 
fee arrangement applied to Elf in this Iranian agreement. 

The exploration activities led to several discoveries. Two of the oil fields 
discovered, Sirri C and Sirri D, were designated by NIOC as commercial 
fields in 1974. In 1978, commercial production of oil commenced. Elf 
subsequently complained that NIOC had refused to sell the oil at a discount 
price as agreed. In January 1980, Elf formally informed NIOC that it had 
paid only one of the several instalments of the loans due as a result of the 
commencement of commercial oil production and requested payment in 
compliance with the agreement. 

Instead of repaying the loan to Elf, NIOC informed the company in 
August 1980 that the agreement had been declared null and void by the 
Special Committee established under the Single Article Act adopted in 
January 1980 by the Revolutionary Council of the Islamic Republic of Iran. 
The Act gave the Special Committee the authority to declare null and void 
any oil agreements contrary to the Nationalization Act 1951 and to settle 
any claims arising as a result. In contrast, Article 44 of the Elf agreement 

 
called Elf Aquitaine. In 1996 the French government sold its stake, retaining a golden share. 
In 2000 Elf Aquitaine merged with Total Fina to form TotalFinaElf, which eventually 
changed its name to Total in 2003. 
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provided that any Iranian legislation inconsistent with the terms of the 
agreement should be of no effect. 

In response, Elf invoked the arbitration clause in the agreement, rather 
than submit itself to the jurisdiction of the Special Committee. Article 41(1) 
of the agreement provided that “any dispute arising from the execution or 
interpretation” of its provisions should be settled by arbitration.  

NIOC refused to co-operate in the appointment of a three member 
tribunal as provided under the arbitration clause. As per that clause, Elf 
applied to the President of the Supreme Court of Denmark to nominate a 
Sole Arbitrator, which occurred with the appointment of Professor 
Bernhard Gomard of the Faculty of law at the University of Copenhagen. 
Based upon a proposal of Elf, Professor Gomard accepted Copenhagen as 
the place of arbitration and Danish law as the applicable procedural law. 
A hearing was held in Copenhagen on September 30, 1981 in which both 
parties were present. 

NIOC objected to the arbitration proceedings on the grounds that the 
Special Committee had declared the agreement null and void ab initio and 
that subsequent claims could only be settled by the Special Committee. 
NIOC argued that its appearance at a meeting with the Sole Arbitrator was 
not to be interpreted as an acceptance of the arbitration proceedings but 
was only for the purpose of explaining the existing Iranian law and the 
unacceptability of arbitration proceedings. 

Elf maintained that the Sole Arbitrator had the competence to decide 
whether or not he could act and that he had the competence to determine 
Elf’s claims on their merits. NIOC, while agreeing that the Sole Arbitrator 
was competent to rule upon his competence, did not agree that the Sole 
Arbitrator should or could reach the result that he had acquired such 
competence by his appointment. 

In response to those arguments, the Sole Arbitrator decided, with the 
agreement of the parties, to deal with these objections in a separate 
Preliminary Award,77 which only dealt with the question of the competence 
of the Sole Arbitrator. The Sole Arbitrator decided in the Preliminary 
Award that he had jurisdiction over the merits of the dispute between the 
Parties on the following basis: 

i) Applicable Law 

Article 41(5) of the agreement provided that the arbitrator “shall in no 
way be restricted by any specific rule or law, but shall have the power to 

 
77 Elf Aquitaine Iran v. National Iranian Oil Company (NIOC), Preliminary Award of 

14 January 1982, 96 International Law Reports 251, 11 Y.B. Com. Arb. 97 (1986). 
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base his award on considerations of equity and generally recognized 
principles of law and in particular International Law.” This explicit choice 
of lex contractus was to be interpreted in the light of Article 38 of the 
Statute of the International Court of Justice and was to be applied to the 
questions of the Sole Arbitrator’s competence and the admissibility of 
Elf’s request for arbitration. 

Article 44 of the agreement dealt with any inconsistency with other 
laws by stating that the “provisions of the Mining Act of 1957 shall not be 
applicable to this Agreement, and any other law and regulations which 
may be wholly or partly inconsistent with the provisions of this Agreement 
shall to the extent of any such inconsistency be of no effect in respect of 
the provisions of this Agreement.” 

As a result, the municipal law of Iran did not apply. International 
contracts were placed under a system of law which differed from the 
municipal law of the parties in order to protect them against legislative 
changes which might alter the character of the contract. The lex contractus 
could not be changed by subsequent legislation and, in any event, the 
parties were called upon to execute the agreement in a spirit of good faith 
and good will.78 

ii) Sole Arbitrator’s Competence to Rule on his Own 
Competence 

A fundamental principle of international arbitration is that of competence 
over the competence, which was reflected in treaties, the writings of legal 
scholars, in several international arbitration cases and as applied by the 
International Court of Justice. This principle was also contained in Article 41 
of the agreement. In accordance with considerations of equity and generally 
recognized principles of law and, in particular, international law, the Sole 
Arbitrator decided that he alone had the competence to decide whether or not 
he was competent to act as arbitrator, and that he had reached the conclusion 
that he had the competence to act as arbitrator in the present case.79 

iii) Autonomy of Arbitration Clause 

NIOC alleged that the agreement and its arbitration clause were null 
and void as a result of the declaration of the Special Committee under the 
Single Article Act. The sole arbitrator determined that argument could not 
hold true for the arbitration clause since it operated independently of the 

 
78 Id. at 262-266. 
79 Id. at 266-268. 
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agreement and remained valid even if the agreement was found to be null 
and void. 

Professor Gomard noted that the principle of autonomy of the arbitration 
clause had been consistently applied in decisions rendered in international 
arbitrations, upheld in the writings of qualified publicists, in arbitration 
regulations adopted by international organizations and in treaties. And that 
in many countries, this principle formed part of the national arbitration law. 

Article 41(12) of the agreement provided that “The provisions of the 
Agreement relating to arbitration shall continue in force notwithstanding 
the termination of this Agreement.” The parties thus expressed an intention 
that the arbitration clause was to be severable. 

The Sole Arbitrator concluded “that the arbitration clause binds the 
parties and is operative unimpaired by the allegation by NIOC that the 
Agreement as a whole is null and void ab initio. This conclusion does not 
in any way prejudice the outcome of a later decision as to whether the 
Agreement is null and void as alleged by NIOC.”80 

iv) Arbitration Barred by National Law 

Professor Gomard determined that the arbitration clause could not be 
set aside unilaterally by the Islamic Republic of Iran by means of municipal 
legislation. NIOC was obligated to take part in the arbitration notwithstanding 
the fact that it was prohibited from doing so by its municipal law. 

It was a recognized principle of international law that “a State is bound 
by an arbitration clause contained in an agreement entered into by the 
State itself or by a company owned by the State and cannot thereafter 
unilaterally set aside the access of the other party to the system envisaged 
by the parties in their agreement for the settlement of disputes.” This 
principle had found recognition in Article 25 of the Convention on the 
Settlement of Investment Disputes between States and Nationals of other 
States, 1965, and was supported in the writings of the most highly qualified 
publicists.81 

v) Arbitration and Unexhausted Local Remedies 

Finally, the sole arbitrator concluded that Elf was not obliged to 
exhaust local remedies by presenting its claims to the Special Committee. 
The agreement provided for arbitration as the means of settling disputes 
and therefore, the rule of local redress did not apply to this case.82 

 
80 Id. at 268-274. 
81 Id. at 274-278. 
82 Id. at 278-279. 
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The merits of Elf’s claims or NIOC’s argument that the agreement was 
null and void ab initio were never addressed in this arbitration. Details of 
any settlement between the parties (if any) were not made public. 

Phillips v. Iran & NIOC 

Phillips Petroleum Company Iran (“Phillips”), AGIP s.p.a. and the Oil 
and Natural Gas Commission of India entered into a Joint-Structure 
Agreement (“JSA”) with NIOC on 17 January 1965, under which they 
acquired rights concerning the exploration, development and production 
of certain offshore petroleum fields in Iran. These three foreign companies 
and NIOC formed the Iranian Marine International Oil Company 
(“IMINOCO”) to conduct the operations. Both their agreement and joint-
structure company were similar to Sapphire’s agreement and its joint-
structure company, IRCAN, pursuant to the 1957 Iranian Petroleum Act. 
IMINOCO was eventually successful in finding and producing oil. 

The dispute first began when NIOC sent a letter to the three companies 
on 10 March 1979, repudiating their Joint-Structure Agreement (or what 
it called the IMINOCO Agreement). NIOC then unilaterally set production 
rates substantially below the levels produced prior to the ascension of the 
revolutionary government. Negotiations began in the spring of 1979 for a 
sale and purchase agreement, which was linked by NIOC to the termination 
of Joint Structure Agreements, including the IMINOCO Agreement. A law 
enacted on 5 July 1979 by the Iranian Parliament stated that the petroleum 
industry was nationalized. A notice of 13 September 1979 in the Official 
Gazette stated that all oil contracts were to be signed by NIOC on behalf 
of the government. On 29 September 1979, one of the three companies 
was informed that the IMINOCO Agreement was terminated. On 8 January 
1980 the Revolutionary Council of Iran enacted the Single Article Act 
establishing a commission to examine oil agreements. On 11 August 1980, 
prior to the expiration of the term of their agreement, the Special Committee, 
established by the Commission, advised the three foreign companies that 
the IMINOCO Agreement had been declared null and void. 

On 16 November 1981, Phillips filed a claim against Iran and NIOC with 
the Iran-United States Claims Tribunal under the Iran-United States Claims 
Settlement Declaration.83 Phillips claimed damages of US$ 160 million 
plus interest, costs and fees. Iran and NIOC filed defences asserting that 

 
83 Phillips Petroleum Company Iran v. Islamic Republic of Iran, Award No. ITL 11-

39-2 of 30 December 1982, 1 Iran-U.S. Cl. Trib. Rep. 487, 70 ILR 483 and 78 ILR 637 (Dissent). 
Phillips Petroleum Co. Iran v. Islamic Republic of Iran, Award No. 425-39-2 (29 June 
1989), 21 Iran-US CTR at 79. 
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the tribunal did not have jurisdiction. A preliminary hearing on the issue 
of jurisdiction of the tribunal was held on 13 September 1982, with an 
award issued on 30 December 1982. 

i) Jurisdiction 

The majority of the tribunal held (Iranian Member Shafeiei dissenting) 
that the alleged nullification did not affect the jurisdiction of the tribunal 
over the claim based on the following reasoning on each of the points 
raised by the respondents: 

a) The Single Article Act did not operate to restrict the authority 
of Iran’s representatives in giving consent to the Iran-United 
States Claims Settlement Declaration, since it was not 
communicated to the United States (as was required under 
Article 47 of the Vienna Convention on the Law of Treaties 
of 1969), nor was it a “rule of [Iran’s] internal law of 
fundamental importance” within the meaning of Article 46 of 
the Vienna Convention. 

b) The exceptions contained in Article 11(1) of the Iran-United 
States Claims Settlement Declaration and in particular the 
words “in response to the Majlis position” did not relate to the 
Single Article Act of 1980, but related to the Majlis Resolution 
of 14 January 1981 which was much narrower in scope. This 
second resolution excluded from the jurisdiction of the tribunal 
contracts that provided for the jurisdiction of Iranian courts. 
Since the Joint Structure Agreement provided for international 
arbitration, rather than Iranian courts, this exception did not 
exclude the jurisdiction of the tribunal on this claim. 

c) Article II(1) of the Claims Settlement Declaration limited 
jurisdiction to claims outstanding on the date of the Declaration, 
whether or not filed with any court. The Phillips claim was 
outstanding on 19 January 1981, the date of the Declaration, 
since the Joint Structure Agreement had been declared null 
and void on 11 August 1980. A previous filing of a claim with 
a tribunal was not necessary for the claim to be “outstanding.” 

Iran and NIOC raised a fourth argument that since Phillips, AGIP, and 
the Indian Commission entered into the IMINOCO Agreement as a 
partnership, any claims by the partnership against NIOC would have to be 
asserted by all three parties, not Phillips alone. In response, the tribunal 
determined that “it must be joined to the merits of the case, since it does 
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not relate to the narrow jurisdictional issue related to the alleged 
nullification of oil agreements, for which issue NIOC requested and the 
Tribunal ordered that the Preliminary Hearing be held.” 

After hearing arguments from the parties, Chamber Two of the Iran-
US Claims Tribunal issued its final award on 29 June 1989 that dealt with 
the merits of Phillips claim. 

ii) Expropriation 

The tribunal first held that NIOC, as one of the instruments by which 
the Government carried out its national oil policy, acted on behalf of the 
Iranian government in terminating the IMINOCO Agreement. The tribunal 
also held that a State may act through organs or entities not part of its 
formal structure and that it need not determine the intent of the government. 

The Phillips arbitration is one of the leading cases that has dealt with 
allegations of creeping expropriation. 84  The tribunal found that the 
government’s liability did not depend on proof that the expropriation was 
intentional. It was the effect of the measures on the owner that determined 
if an expropriation occurred. The tribunal found that the effect of NIOC’s 
actions over time was consistent with a policy to nationalize the oil industry 
and that the Iranian government, in particular, intended to terminate the 
IMINOCO Agreement and nationalize Phillips’ investment: 

The conclusion that the claimant was deprived of its property by 
conduct attributable to the Government of Iran, including NIOC, 
rests on a series of concrete actions rather than any particular 
formal decree, as the formal acts merely ratified and legitimized 
the existing state of affairs. 

iii) Force Majeure 

NIOC and Iran put forth a defence that the IMINOCO Agreement was 
frustrated by conditions of force majeure, which made it impossible for 
the parties to perform their obligations. The tribunal agreed that force majeure 
conditions prevailed in late 1978 and early 1979 due to strikes and work 
stoppages in the Iranian oil industry. However, it held that those force 
majeure conditions ended when the new government ordered a resumption 
of oil production. Iran claimed, however, that the oil workers adamantly 
opposed any resumption of the IMINOCO Agreement, and this created 
continuing force majeure conditions that prevented NIOC from performing 

 
84 R. Doak Bishop, International Arbitration of Petroleum Disputes: The Development 

of a Lex Petrolea, XXIII Y.B. COMM. ARB. (1998) at 1163. 
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its obligations. The tribunal rejected this claim, holding that the oil workers’ 
attitudes were congruous with the Revolutionary Government’s stated 
policies and “did not constitute an independent and effective force which 
can be said to have made performance of the [IMINOCO Agreement] 
impossible for that same Government”. Instead, the tribunal found that the 
oil workers had acted in accordance with the policies of the new government, 
and that Iran and NIOC failed to prove that force majeure conditions 
prevented performance of the IMINOCO Agreement or that its performance 
was frustrated. 

iv) Restitution 

The tribunal indicated that the remedy of restitution of property could 
have been available if the expropriation was unlawful. It decided, however, 
that it did not need to determine the availability of that remedy because 
restitution was not sought by Phillips. 

v) Valuation 

The tribunal considered a number of valuation methods in its award, 
including the discounted cash flow (“DCF”) methodology, going concern 
value, and underlying asset value. 

The tribunal viewed the DCF method to be “a relevant contribution” 
in its analysis, but that it would not use it as the exclusive method of 
determining value. It considered the DCF method not as a request for 
future lost profits, but rather as a relevant factor in determining fair market 
value. In including the DCF method in its determination of the value of 
the expropriated concession, the tribunal did not agree with Phillips’ DCF 
calculations, holding that they did not take into account all of the relevant 
risks. 

In considering the going concern value of the concession, the tribunal 
referenced the 1955 Treaty of Amity between the United States and Iran, 
which provided both for “the prompt payment of just compensation”, and 
“[s]uch compensation shall be in an effectively realizable form and shall 
represent the full equivalent of the property taken ...”. According to the 
tribunal, when the property taken was a going concern, this standard was 
met by “compensation that makes the claimant whole for the ‘fair market 
value’ of the property at the date of taking”. Phillip’s contract rights were 
held to be only part of a going concern because it only had a right to 
participate in the management of the joint-structure company and had a 
right to take and export only its percentage share of the petroleum produced. 
Because NIOC and Iran took complete control over the going concern to 
the exclusion of Phillips’ interest, the tribunal held that it was only entitled 
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to the fair market value of its interest in the IMINOCO Agreement on the 
date of the taking. 

The tribunal also considered the underlying asset valuation approach 
as a method in valuing the expropriated asset. It defined this as valuing 
both Phillips’ tangible investments and its intangible assets, including the 
profitability of its share of the going concern, and then deducting its share 
of liabilities. This method was applied by calculating the tangible assets at 
their depreciated replacement value, thereby adjusting the book value, and 
then quantifying “the intangible assets including profitability of the property 
interests taken” by determining an appropriate income figure based on historic 
earnings and applying a multiple, which took into account the legitimate 
expectations of the IOCs. 

The tribunal calculated a depreciated replacement value for Phillips’ 
tangible investment at US$ 22-23 million and an intangible asset value of 
approximately US$ 38 million, based on US$ 3 million of annual income 
and a reasonable rate of return of 5%. On that basis, the tribunal awarded 
Phillips US$ 55 million for its expropriated interest in the IMINOCO 
Agreement. 

Amoco v. Iran & NIOC, et al 

Amoco85 initiated two arbitrations against Iran at the Iran-US Claims 
Tribunal. The first arbitration concerned the nationalization of its oil 
concession in Iran, while the second arbitration dealt with the seizure of 
its 50% share in a petrochemical joint venture with the Iranian government’s 
petrochemical company. 

The first claim86 was made by Amoco Iran Oil Company regarding 
the nullification of an oil concession it acquired in 1958 covering areas in 
the Persian Gulf under a Joint Structure Agreement (“JSA”), which was 
similar to the Sapphire and Phillips JSAs. That began on 8th January 1980, 
when the Iranian Revolutionary Council enacted the Single Article Act 

 
85  Amoco Corporation (first known as Standard Oil Company of Indiana) was 

originally part of the Standard Oil Trust established by John D. Rockefeller in 1889, which 
was broken up in 1911 to become a separate company on its own (similar to Exxon, Mobil 
and Chevron). It absorbed the American Oil Company in the 1930s, from which the Amoco 
name originated. In 1925, it bought a stake in the Pan American Petroleum and Transport 
Company, from which the Pan American or PANINTOIL name came, which it used in many 
of its international operations. Amoco merged with British Petroleum in December 1998 
to form BP Amoco, which reverted back to BP in 2001. 

86 Amoco Iran Oil Company v. Government of the Islamic Republic of Iran, et al. 
Award No. ITL 12-55-2 of 30 December 1982, 1 Iran-U.S. Cl. Trib. Rep. 493, 70 ILR 490, 
83 ILR 490 (Settlement) and 78 ILR 637 (Dissent). Award No. 480-55-22 of 15 June 1990, 
25 Iran-US CTR 301. 
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Concerning the Nationalization of the Oil Industry of Iran, which established 
a commission to examine all the oil agreements in the country. On 11th August 
1980, it advised Amoco that the JSA had been annulled. 

Upon application by Amoco, the tribunal issued an interlocutory award 
on this claim in 1982, in which the majority of the tribunal confirmed its 
jurisdiction over the dispute, with Dr. Shafeiei (Iran’s appointee) stating 
that the tribunal’s assertion of jurisdiction was invalid. The tribunal issued 
nothing further until the dispute was finally resolved in a settlement agreement 
signed by the parties in May 1990, which the tribunal recorded as an award 
in June 1990. 

The second claim 87  concerned the Kharg Chemical Company 
(“Khemco”), which was incorporated in Iran pursuant to an agreement 
dated 12 July 1966 (“Khemco Agreement”) between Amoco SA, a Swiss 
corporation, and the National Petrochemical Company (“NPC”). The 
Khemco Agreement was for a term of thirty-five years or until the termination 
of the JSA. 

Amoco SA was a wholly owned subsidiary of Amoco International 
Finance Corporation (“AIFC”), a U.S. corporation. NPC was an Iranian 
state corporation. Amoco and NPC each held 50% of the shares in Khemco, 
which owned and operated a natural gas processing plant that processed 
gas by-products from the oilfield operated under the JSA by an Amoco 
company called PANINTOIL and the National Iranian Oil Company. 

The Khemco Agreement was ratified by the Iranian Government and its 
Parliament. Article 2 of that agreement stated that the acts of ratification were: 

considered acceptance by the Government of all obligations of the 
Government and the grant by the Government of all facilities and 
privileges conferred by the Government under this Agreement, 
including privileges accorded to foreign companies under the 
“Law Concerning the Attraction and Protection of Foreign 
Investment in Iran” dated 7 Azar 1334 (November 28, 1955), the 
“Act of 24 Teer 1344 (July 15, 1965) Concerning the Development 
of Petrochemical Industries”, and any future amendments to such 
Acts. 

Article 30 of the Khemco Agreement provided: 

1. This Agreement shall be construed and interpreted in 
accordance with the plain meaning of its terms, but 

 
87 Amoco International Finance Corp. v. Government of the Islamic Republic of Iran, 

Award No. 310-56-3 of 14 July 1987, 15 Iran-US CTR 189, 83 International Law Reports 500. 
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subject thereto, shall be governed and construed in 
accordance with the laws of Iran. 

2. The provisions of any current laws and regulations which 
may be wholly or partly inconsistent with the provisions 
of this Agreement shall, to the extent of any such 
inconsistency, be of no effect in respect of the provisions 
of this Agreement. 

Article 21(2) of the Khemco Agreement further provided that: 

Measures of any nature to annul, amend or modify the provisions 
of this Agreement shall only be made possible by the mutual 
consent of NPC and Amoco. 

Similar to the JSA claim, the Revolutionary Council of Iran relied upon 
the Single Article Act to appoint a special commission by the Minister of 
Oil to consider whether an oil agreement that was contrary to the 1951 Act 
Concerning the Nationalization of the Oil Industry would be annulled. The 
Minister of Petroleum notified Amoco on 24th December 1980 that the 
Khemco Agreement had been declared null and void pursuant to the Single 
Article Act. Claims arising from the termination of those agreements were 
to be settled by the commission. 

AIFC, acting as Amoco SA’s parent company, brought a claim before 
the Tribunal against Iran, NIOC, NPC and Khemco, seeking recovery of 
the value of its interest in Khemco. AIFC maintained that: (a) its interest 
in Khemco had been expropriated by 1 August 1979, (b) the expropriation 
violated the law of Iran, customary international law and the Iran-United 
States Treaty of Amity, Economic Relations and Consular Rights, 1955 
(the “1955 Treaty”), (c) NPC and Khemco had breached or repudiated the 
Khemco Agreement, and (d) NIOC and Iran were also liable because of 
their control over NPC and Khemco. 

The respondents first challenged the jurisdiction of the Tribunal. They 
also argued on the merits that: (a) the Khemco Agreement was discharged 
by conditions of force majeure, or (b) if the Khemco Agreement had remained 
in force, Amoco’s interests in Khemco had lawfully been nationalized by 
Iran in December 1980.  

The respondents also counterclaimed for outstanding tax liabilities, 
excess profits derived from the use of non-JSA gas, the cost of materials 
purchased by Khemco but not delivered by Amoco and excess profits, 
which the respondents claimed were due to violations of the Khemco 
Agreement. 
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AIFC argued that it made no difference whether the expropriation was 
lawful or not since Iran was bound by the 1955 Amity Treaty to pay the 
full value of the property taken. AIFC maintained that the compensation 
owed to it should be calculated using the “discounted cash flow method”. 
AIFC valued its 50% share in Khemco at US$ 183,232,986 based on the 
DCF method. The respondents claimed that net book value was “the 
normal standard of compensation in case of lawful expropriation, especially 
in the oil industry” and maintained that compensation for a lawful 
expropriation should not take account of future earnings. It argued that any 
compensation should therefore be calculated on the basis of “net book 
value”, which according to its calculations was US$ 14.5 million.  
The majority of the Tribunal issued a partial award on 14 July 1987, 
in which it held that: 

a) The Claims Settlement Declaration agreed upon by the U.S. 
and Iranian governments gave the Tribunal jurisdiction in respect 
of a claim brought by a United States corporation on behalf of 
its wholly-owned foreign subsidiary.88 

b) There were force majeure conditions in Iran at the time. 
However, the Khemco Agreement survived these force majeure 
conditions because their effect was to impose a duty of 
consultation with recourse to arbitration if no solution was 
agreed, instead of discharging the contract.89 

c) The governing law of the Khemco Agreement was Iranian law, 
as provided by Article 30(1) of the Agreement. The effect of 
Article 30(2) was that certain provisions of the contract were 
to be binding notwithstanding that they were contrary to Iranian 
laws already in force at the date the Agreement was concluded.90 

d) States were not bound by contracts with private parties in the 
same way as they were bound by treaties with other States. 
Private parties that contracted with a government were only 
entitled to fair compensation when measures of public policy 
were implemented at the expense of their contractual rights. 
While contractual limitations upon a State’s right to nationalize 
were possible, they had to be the subject of express stipulation 
and to be confined to a relatively limited period. The thirty-

 
88 Id. at 514-517. 
89 Id. at 530-532. 
90 Id. at 555-556. 
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five year term of the Khemco Agreement could not be 
regarded as a relatively limited period. 

e) The rules applicable to the expropriation claim were provided 
in the 1955 Amity Treaty and customary international law, rather 
than domestic law. The expropriation was not discriminatory. 

f) In the absence of a stabilization clause, a contract does not bar 
nationalization, and any such nationalization is not unlawful. 
The Khemco Agreement did not contain any stabilization 
clause binding upon the Government of Iran. Article 30(2) 
was not a stabilization clause and Article 21(2) only prohibited 
unilateral measures by NPC to annul, amend or modify the 
Agreement.91 

g) Since there was no express stipulation in the contract barring 
the state from nationalizing the investment, the tribunal held 
that Iran did not act unlawfully in nationalizing Amoco’s 
interests and that the shareholding interest of Amoco in Khemco 
was lawfully expropriated by Iran as of 24 December 1980.92 

h) Amoco’s interests constituted “property” or “interests in 
property” under the bilateral treaty between the U.S. and Iran, 
and were subject to compensation in the event of an 
expropriation.  

i) International law required, in the case of an unlawful 
expropriation, for the expropriating State to grant restitutio in 
integrum in the form of restitution in kind or its monetary 
equivalent, which included the loss of future profits. The 
standard of compensation for a lawful expropriation was the 
full value of the undertaking at the time of the expropriation 
as a going concern. This included its future prospects, but only 
part of the damnum emergens and not the loss of future profits, 
which formed part of the lucrum cessans.93 

j) The discounted cash flow method of assessing compensation 
proposed by AIFC was inappropriate. This method ignored 
the damnum emergens and looked exclusively to the lucrum 
cessans. It was only suitable in the case of an unlawful 
expropriation, which this was not. The tribunal decided that 

 
91 Id. at 558-563. 
92 Id. at 533-553. 
93 Id. at 563-571. 
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because the DCF method allows projection of damages over 
a long-time period, it opened “a large field of speculation due 
to the uncertainty inherent in any such projection” and said it 
amounted to a “capitalization of hypothetical future earnings 
for all other elements of valuation.” As a result, this method 
was too speculative to be of assistance.94 

k) The net book value method of calculating compensation was 
also inappropriate. Although easily and objectively assessed, 
it took account only of tangible assets, whereas the value of 
the undertaking as a going concern had to include intangible 
items such as goodwill, contractual rights and commercial 
prospects. The use of the net book value method was not 
required by the principle of unjust enrichment. The fact that 
this method had been used in a number of settlement agreements 
between states and investors did not mean that it had acquired 
the status of a rule of international law (i.e., lex petrolea as 
argued in the Aminoil case).95 

l) The compensation had to represent the full equivalent of 
Amoco’s half share of Khemco valued as a going concern at 
the date of valuation.96 

m) The Tribunal ordered the parties to submit further information 
and argument on this valuation. Once completed, the Government 
of Iran would have to pay AIFC compensation measured at 
50% of the going concern value of Khemco as of 31 July 
1979, without the addition of future lost profits beyond such 
value.97 

n) All counterclaims were dismissed.98 

Two of the arbitrators issued dissenting opinions on certain parts of 
the Award. Judge Ansari (Iran’s appointee) signed the Award with the 
words “Concurring Opinion in part, Dissenting Opinion in part.” His 
separate opinion was never published. Judge Brower (Amoco’s appointee) 
concurred generally in the Award’s conclusions regarding jurisdiction and 
governing law, but dissented in that he was of the opinion that (a) the 

 
94 Id. at 574-584. 
95 Id. at 584-588. 
96 Id. at 588-590. 
97 Id. at 607-608. 
98 Id. at 591-607. 
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expropriation was unlawful, (b) Amoco was entitled to compensation 
based upon the full value of the property, which included the capacity to 
earn future profits, and (c) the discounted cash flow method of valuation 
was appropriate in this case.99 

The parties concluded an agreement (“Settlement Agreement”) on 
18th May 1990, in which they settled both claims. The Amoco Iran Oil 
Company received US$ 540 million, in return for the withdrawal of all 
claims arising out of the nullification of the JSA. Amoco International 
Finance Corporation received US$ 60 million, in return for the withdrawal 
of all claims arising out of the nullification of the Khemco Agreement. The 
parties requested an award that gave effect to the Settlement Agreement, 
which the Tribunal provided on 15th June 1990.100 

Mobil v. Iran 

Mobil Oil Iran Inc. was one of the Consortium of 28 companies that 
purchased oil from the National Iranian Oil Company and the Government 
of Iran under the 1954 Consortium Agreement. The term of the Consortium 
Agreement was for 25 years up to 1979, with a 15 year optional extension 
that members of the Consortium could exercise at their sole discretion. 

The Consortium operated the oil industry in Iran on behalf of NIOC 
through two companies incorporated in the Netherlands, the Iranian Oil 
Exploration and Producing Company for upstream oil operations and the 
Iranian Oil Refining Company for downstream operations. In addition, 
each member of the Consortium established a trading company for the 
purchase of crude oil and refined products in Iran. The Consortium provided 
the capital investment required for operating expenditures. 

The Government of Iran advised the Consortium in 1973 that it would 
not agree to an extension of that agreement. As a result, the Consortium 
Agreement was replaced by a Sale and Purchase Agreement (“SPA”) that 
entered into force on 20 March 1973 with a term of 20 years. NIOC had 
to provide the investment required for all operations under the SPA. The 
trading companies, however, were committed to advance to NIOC 40% of 
the funds required by NIOC for annual budgeted capital expenditures, by 
way of prepayment for crude oil that they were to purchase. 

Shortly after the execution of the SPA, the parties experienced 
difficulties in implementing the agreement, caused mainly by rapid and 
substantial increases in the price of oil and refined products on the 

 
99 Id. at 617-627. 
100 Award No. 480-55-22 of 15 June 1990, 25 Iran-US CTR 301 at 490-500. Award 

No. 310-56-3 at 629-638. 
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international market. Negotiations between NIOC and the Consortium to 
revise the SPA were held between 1975 and 1978, without success. 

The Consortium experienced disruption of its oil supply between 
December 1978 and March 1979 as a result of events arising from the 
Iranian revolution. NIOC informed the Consortium on 10th March 1979 
that the SPA had been “inoperative from the effective date due to the fact 
that the Consortium members had failed to comply with essential provisions 
of the SPA.” In response, the Consortium proposed negotiations to terminate 
the SPA. Discussions began but were interrupted in November 1979 when 
all relations between Iran and the United States ceased. The Revolutionary 
Council in Iran adopted the Single Article Act on 8th January 1980. The 
Special Commission established under the Single Article Act later informed 
the Consortium on 5th September 1981 that the SPA had been nullified. 

Eleven members of the Consortium101 filed claims102 before the Iran-
United States Claims Tribunal claiming that: 

a) NIOC and the Government of Iran had breached and repudiated 
the SPA by the declaration issued on 10th March 1979 that the 
Agreement was inoperative; or 

b) The declaration of 10th March 1979 was an act of expropriation. 

The claimants sought the recovery of prepayments for undelivered oil 
and the repayment of assets transferred by the Consortium to NIOC in 
1973. They also sought damages for lost profits and losses connected with 
the Abadan Oil Refinery in Iran. The claims for each case were: US$ 
262,136,422 (Mobil), US$ 15,807,968 (Conoco), US$ 63,331,904 (Arco), 
and US$ 262,319,035 (Exxon); for a total of U.S. $603,595,329 for the 
four claims. 

NIOC and the Government of Iran counterclaimed and submitted that: 

 
101 The Consortium was made up of 28 oil companies. Only 11 members of the 

Consortium filed claims. Of the remaining 17 members of the Consortium, either they did 
not qualify as U.S. nationals to make a claim before the Iran-U.S. Claims Tribunal or Iran 
was able to conclude settlement agreements with them before this arbitration began. The 
original 11 claims were treated as independent cases. However, the claimants were 
authorized under the tribunal’s rules to submit joint pleadings, which they did. 7 of the 11 
cases were settled in the course of proceedings, which were recorded as awards on agreed 
terms by the tribunal. The remaining four claimants covered by this Partial Award were: 
Mobil, Exxon Corporation, Arco and San Jacinto Eastern Corporation (owned by Conoco). 

102 Mobil Oil Iran Inc. & Others v. Government of the Islamic Republic of Iran and 
National Iranian Oil Company, Award Nos. 311- 74/76/81/150-3 of 14 July 1987, 16 Iran-
US CTR 3, 86 International Law Reports 230. 
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a) owing to successive and fundamental breaches of the agreement 
by the claimants the SPA had ceased to be operative after the 
effective date and relations between the parties were governed 
by a series of ad hoc arrangements; and 

b) the SPA had been frustrated by force majeure or by “changed 
circumstances” from December 1978 to January 1979 because 
of the Islamic Revolution. 

The respondents also denied that the tribunal had jurisdiction asserting 
that: 

a) claims arising under the SPA had to be submitted jointly by 
all of the 28 companies that formed the Consortium; 

b) the claims were not outstanding on 19 January 1981 within the 
meaning of the Iran-United States Claims Settlement Declaration 
because the claimants had not instituted proceedings before 
any national court or international tribunal; and 

c) any claim arising from the alleged breach of an agreement 
which had been nullified by the Single Article Act 1980 was 
subject to the exclusive jurisdiction of the Special Commission. 

The majority of the tribunal decided the following issues in its Partial 
Award. 

i) Jurisdiction 

a) The SPA did not impose an obligation upon member companies 
of the Consortium to act jointly in all circumstances, including 
filing claims under the SPA.103 

b) It was not necessary that a claim be previously filed with a 
court in order for a claim to be submitted under Article II(1) 
of the Claims Settlement Declaration.104 

ii) Applicable Law 

a) Claims of expropriation were governed by international law. 
The Iran-United States Treaty of Amity, Economic Relations 

 
103 Id at 243-247. 
104 Id at 247-249. 
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and Consular Rights, 1955, would be applied in determining 
the lawfulness of the alleged expropriation. The validity under 
international law of the Single Article Act 1980 and its 
application to the SPA was not dependent upon the law chosen 
by the parties to govern the Agreement.105 

b) Even though the SPA stipulated that it “shall be interpreted in 
accordance with laws of Iran”, the tribunal held that the 
reference to Iranian law was “solely for interpretation of the 
Agreement” and that general principles of commercial and 
international law would be applied to all other issues in the 
dispute. The tribunal decided that it was not appropriate that 
the contract be governed by the law of one party given the 
contract’s international character.106 

iii) Termination of the SPA 

a) The advances made by the Consortium members to NIOC in 
the form of prepayments and investments had created rights 
to reimbursement that existed independently of the SPA and 
that could be exercised by the claimants regardless of the alleged 
cause of termination of the SPA.107 

b) The conduct of the parties from 1975 to 1978 regarding ad 
hoc and de facto agreements did not support the claim that the 
SPA had been frustrated or terminated.108 

c) Events during the revolution only resulted in temporary 
suspension of the SPA, which fell short of frustration or 
termination. The SPA had thus not been frustrated by force 
majeure or “changed circumstances”.109 

d) Although negotiations for the SPA had been interrupted by the 
revolutionary events, the respondents had not been relieved of 
their obligation to pay compensation.110 

 
105 Id at 256. 
106 Id at 257-259. 
107 Id at 250. 
108 Id at 265-268. 
109 Id at 268-271. 
110 Id at 271-274. 
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e) The declaration of 10th March 1979 was not an act of 
expropriation, but was to be construed as an agreement to 
terminate the SPA subject to compensation.111 

f) The respondents had not acted in breach of the provisions of the 
SPA and related agreements. The claim for damages for alleged 
losses suffered between 1975 and 1978 therefore failed.112 

iv) Damages 

The claimants could legitimately have expected that the balance of 
capital advances, the compensation agreed upon by the parties and the 
value of products withheld at Iranian refineries would be paid in their 
entirety. However, the alleged loss of profits from premature termination of 
the SPA “cannot easily be ascertained with a degree of certainty necessary 
to allow finding that profits claimed were within the legitimate expectations 
of the parties.” The majority of the tribunal therefore rejected the application 
of lost profits to the calculation of damages.113 The tribunal did not decide 
on actual damages in its Partial Award, but instead requested the parties to 
brief them further on quantum based on those principles. 

Judge Brower (the claimants’ appointee) dissented on the following 
points: (a) the repudiation of the SPA on 10th March 1979 was a breach of 
the SPA, for which the Government of Iran and NIOC were liable; (b) since 
the SPA was not an “especially long concession”, it was fair to conclude 
that the stabilization clauses in the SPA precluded Iran from nationalizing 
the claimants’ rights and that the respondents had unlawfully expropriated the 
claimants’ property as of 10th March 1979; and (c) the value of an under-
taking must include its future prospects, regardless of whether it had been 
expropriated lawfully or unlawfully.114 

SEDCO v. NIOC & Iran 

This final O&G arbitration case in front of the Iran-US Claims Tribunal 
was about the expropriation and valuation of a drilling company, rather 
than an investment in an O&G field or project like the prior cases. 

 
111 Id at 274-276. 
112 Id at 276-279. 
113 Id at 286. 
114 Id at 295-306. 
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Sedco Inc,115 a United States drilling company, through its subsidiary, 
Sedco International SA (“SISA”), a Panamanian corporation, operated in 
Iran through a subsidiary called Sedco Iran Limited (“Sediran”). Sediran 
was an Iranian corporation in which Sedco held 49.8% of the shares and 
two Sedco directors held a further 0.2% (apparently as required by Iranian 
law). The remaining shares were held by Iranian corporations. Sediran had 
two drilling contracts that operated ten land drilling rigs along with 
employing approximately 1,900 people in the country. Eight of the ten rigs 
were carrying out drilling activities for OSCO116 on the largest oil fields 
in Iran under a contract dated 1 April 1977. The remaining two rigs were 
retained under a contract with the National Iranian Oil Company.  

Sedco brought an action against NIOC and the Islamic Republic of 
Iran at the Iran-US Claims Tribunal,117 in which it claimed that it had been 
deprived of its oil rigs and other property in Iran after it was forced to leave 
the country during the Iranian revolution. Sedco contended that because 
of the growing civic unrest created by the Iranian Revolution, OSCO 
ordered drilling activity suspended and requested the evacuation of all 
expatriate personnel from Iran. As a consequence, Sediran’s expatriate 
personnel departed Iran by 31 December 1978. NIOC disputed that OSCO 
made such a request and instead alleged that Sedco abandoned its 
responsibilities to Sediran. 

 
115 The Southeastern Drilling Company (Sedco) was founded in Texas in 1947 by Bill 

Clements, who became Governor of Texas later in his career. Sedco grew into one of the 
world’s largest drilling companies, known for its technical expertise in the offshore drilling 
industry. Sedco was sold in the mid 1980s for $1 billion to Schlumberger, originally a 
French well services company that is now a dominant player in the services sector of the 
oil industry with large operations in the United States. Schlumberger combined Sedco’s 
assets with its drilling contractor subsidiary, Forex-Neptune to form Sedco Forex. The 
French drilling company Forages et Exploitations Pétrolières (Forex) was founded in 1942 
in German-occupied France for drilling in North Africa. Schlumberger acquired part of 
that company in 1959 and then assumed total control in 1964. Transocean acquired Sedco 
Forex in 1999 from Schlumberger in a $3.2 billion stock transaction. 

116 The Oil Service Company of Iran (OSCO) was the descendant of the consortium 
of IOCs that was established in 1954 to operate the major oil fields in Iran, known as The 
Fields, producing more than 5 million barrels of oil per day in 1978. It was managed by 
expatriate secondees from the member companies of the consortium. OSCO had more than 
1,200 expatriate employees in Iran who were quickly evacuated after OSCO’s assistant 
general manager for operations, a Texaco secondee, was assassinated in mid December 
1978. It was nationalized after the Iranian revolution to become the National Iranian South 
Oil Company (NISOC), which is now Iran’s largest oil producer at 3 million barrels of oil 
per day. It presently produces about 83% of all crude oil and 17% of natural gas in Iran.  

117 Sedco, Inc. v. National Iranian Oil Company (NIOC), Awards ITL 55-129-3 (24 
October 1985), ITL 59-129-3 (27 March 1986) and ITL 309-129-3 (2 July 1987), 15 Iran-
U.S. C.T.R. 189, 239-41, 84 International Law Reports 483. 
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Sedco maintained that its assets in Iran had either been appropriated 
by NIOC or expropriated by the Government of Iran, that during 1979 it 
had been excluded from any participation in the management of Sediran 
and that as of 22 November 1979 the Government of Iran had appointed 
temporary managers to run Sediran’s affairs. 

The tribunal issued several awards regarding this claim; the first two 
being interlocutory awards with the third being a final award. The decisions 
were rendered by a majority of the tribunal; with the Iranian appointee, 
Judge Parviz Ansari, dissenting on the first two interlocutory awards and 
refusing to sign the final award. 

Interlocutory Award of 24 October 1985 

The Government of Iran took control of Sediran on 2 August 1980 by 
invoking Clause C of the Law for Protection and Development of Iranian 
Industry. Sedco argued that Clause C had the effect of transferring the 
ownership of Sedco’s shareholding in Sediran to the Government, even 
though it did not provide for formal nationalization, and that there had been 
a taking of the property of Sediran, contrary to the Iran-United States 1955 
Treaty of Amity. In the alternative, Sedco argued that it was entitled to claim 
in respect of the Iranian Government’s taking of its shareholder interest in 
Sediran. 

The Government of Iran and NIOC denied that the tribunal had 
jurisdiction on the grounds that Sedco had failed to prove that it was a 
United States corporation with 50% or more of the shares owned by United 
States nationals, as required by the Iran-United States Claims Settlement 
Declaration. They further argued that Sedco could not maintain a claim on 
behalf of SISA, which was a Panamanian corporation, or Sediran, which 
was an Iranian corporation. They also contended that the Treaty of Amity 
had ceased to have effect by the time the events in question had occurred. 

In its first Interlocutory Award, the majority of the tribunal decided on 
the following issues: 

i) Nationality of Sedco 

Sedco Inc was a national of the United States within the meaning of 
Articles II(1) and VII(1) of the Claims Settlement Declaration. Sedco had 
been incorporated in Texas and had produced evidence from which the 
Tribunal could infer that 50% or more of the capital stock of Sedco was 
owned by United States nationals throughout the relevant period. Sedco’s 
merger with Schlumberger Technology Corporation had occurred after the 
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date of the Claims Settlement Declaration coming into effect (19 January 
1981) and thus did not affect the jurisdiction of the tribunal.118 

ii) Jurisdiction Over Claims Relating to SISA 

The tribunal had jurisdiction in respect of the indirect claims of Sedco 
relating to SISA, which amounted to claims of a United States national 
within the meaning of the Claims Settlement Declaration. The work of the 
tribunal in this category of cases did not involve the diplomatic espousal 
of claims.119 

iii) Jurisdiction Over Claims Relating to Sediran 

The tribunal ruled that it had jurisdiction for the direct claim of Sedco 
for its shareholder interest in Sediran, but did not have jurisdiction for 
Sedco’s indirect claims relating to Sediran. The latter claims were therefore 
dismissed for lack of jurisdiction. Jurisdiction would have existed in 
relation to the indirect claim only if it could have been shown that Sedco 
had the right to control Sediran. It was the right to control rather than the 
percentage shareholding held by Sedco or the degree of actual control 
exercised which was decisive. 120  Judge Brower, the U.S. appointee, 
opined that the tribunal should have concluded that Sedco’s ownership 
interests in Sediran were sufficient to control that enterprise at the time 
those claims arose, and that in fact Sedco and its appointees did control 
Sediran.121 Sedco’s indirect claims were superseded by its direct claim as 
a shareholder for the expropriation of its interest in Sediran.122 

iv) Expropriation of Sediran 

The tribunal determined that: 

a) The expropriation claim was governed by the Treaty of Amity 
or customary international law. On the question of what 
constituted a taking, the Treaty incorporated the rules of 
customary law.123 

b) Although Clause C of the Law for Protection and Development 
of Iranian Industry did not provide for nationalization as such, 

 
118 Id. at 490-492. 
119 Id. at 492-495. 
120 Id. at 495-502. 
121 Id. at 518. 
122 Id. at 502-504. 
123 Id. at 510-511. 
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an act of expropriation did not require a formal decree of 
nationalization. The application of Clause C resulted in the 
outright transfer of title, rather than incidental economic 
injury.124 

c) The appointment by Iran of provisional directors of Sediran 
denied Sedco its right to participate in the management of 
Sediran. Where the appointment of temporary managers ripened 
into an outright taking of title, the date of appointment should 
presumptively be regarded as the date of the taking. Where 
there was no reasonable prospect of a return of control at that 
date, the taking should conclusively be found to have happened 
at that time.125 

d) As a result, Sedco’s shareholder interest in Sediran was 
expropriated by Iran on 22 November 1979.126 

Interlocutory Award of 27 March 1986 

The next phase of the arbitration dealt with the standard of compensation 
to be applied in determining the compensable damages resulting from the 
expropriation of Sedco’s shareholder interest in Sediran, as decided in the 
prior Interlocutory Award. Sedco maintained that the standard of 
compensation for nationalized property was to be determined by reference 
to the Treaty of Amity, which it interpreted as requiring payment of the 
full market value of the property, including an element for lost profits. 
Alternatively, it argued that it was entitled to prompt, adequate and 
effective compensation under customary international law. Iran denied that 
the Treaty had remained in force at the relevant time and maintained that 
even if it had, it merely incorporated the rules of customary law, which by 
that time no longer required payment of full compensation. 

In its second Interlocutory Award, the majority of the tribunal held that: 

a) The Treaty of Amity was a relevant source of law, applicable 
at the time of the expropriation.127 

 
124 Id. at 511-514. 
125 Id. at 514-517. 
126 Id. at 518. 
127 Id. at 524. 



 OIL & GAS DISPUTES OGD-71 

(Release 3 – 2020) 

b) International law required full compensation in cases of 
nationalization, irrespective of whether the expropriation was 
otherwise unlawful.128 

c) In seeking to determine the measure of compensation required 
by international law, there were dangers in attributing too 
much significance to lump sum settlement agreements or the 
standards laid down in investment protection agreements.129 

d) The requirement of full compensation was also supported by 
the majority of arbitral awards and United Nations General 
Assembly Resolution 1803, the only one of the resolutions 
dealing with this question which could be regarded as reflecting 
customary international law.130 

e) As a result, Sedco was entitled to be compensated for the full 
value of its expropriated shareholder interest in Sediran.131 

Award of 2 July 1987 

The final award in this case dealt with the following principal issues: 

a) the liability of NIOC or Iran for appropriation or expropriation 
of SISA’s rigs and other property; 

b) the value of SISA’s property; 

c) Sedco’s claim for invoices issued by SISA but unpaid under a 
contract with OSCO;  

d) the value of Sedco’s expropriated shareholder interest in Sediran; 
and  

e) the counterclaims asserted by NIOC against Sedco. 

The majority of the tribunal awarded compensation to Sedco on the 
following basis: 

i) Value of Rigs 

The evidence showed that NIOC had taken possession of 
the rigs not later than 2 August 1980, rather than November 

 
128 Id. at 524-529. 
129 Id. at 524-525. 
130 Id. at 525-528. 
131 Id. at 529. 
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1979. This taking may have been part of a broader government 
policy of nationalizing the oil drilling industry. It was not 
necessary to determine whether the Government had expropriated 
the rigs since NIOC was an entity controlled by Iran within the 
meaning of the Claims Settlement Declaration.132 

Sedco was entitled to the full value of the SISA rigs, 
which the tribunal determined as the fair market price that a 
willing buyer would have paid to a willing seller at the time 
of the taking. The general state of political, social and economic 
conditions and their effect on the value of the property could 
properly be considered but not the taking itself, nor events 
preceding the taking calculated to diminish the value of the 
property.133 

The valuation submitted by NIOC was flawed by being 
based upon prices in 1979, when the price of rigs had dropped, 
and by taking into account the effects of the expropriating act 
on the value of the property. The valuation also contained a 
number of errors of fact and false assumptions. While Sedco’s 
valuation formed a more credible basis for determination of 
the fair market value of the rigs, that valuation also had to be 
approached with caution. The tribunal considered that the insured 
value of the rigs gave a helpful and independent indication of 
actual value, based upon which the tribunal assessed compensa-
tion due to Sedco at US$ 26 million.134 

ii) Loss of Revenue 

Sedco was also entitled to compensation for loss of revenue, 
which could be calculated by reference to the average daily 
profit earned by the Sediran rigs during the relevant period, 
for an amount of US$ 4,817,064.135 

iii) Value of Warehouse 

The tribunal determined that the value of SISA’s 
expropriated warehouse was US$ 2,116,007.136 

 
132 Id. at 552-556. 
133 Id. at 557-558. 
134 Id. at 558-574. 
135 Id. at 574-576. 
136 Id. at 576-579. 
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iv) OSCO Invoices 

NIOC argued that it was not liable for of any obligations 
of OSCO, including any outstanding invoices due under its 
drilling contract with Sediran, since OSCO was a private, foreign 
owned company, the obligations of which were not chargeable 
to NIOC. In contrast, Sedco argued that OSCO was completely 
controlled and dominated by NIOC in all off its operations, as 
well as its finances. Thus, OSCO was at all times the alter ego 
and agent of NIOC. 

The tribunal pointed out that this identical issue was raised 
and decided in Oil Field of Texas, Inc. v. Islamic Republic of 
Iran (Award No. 1TL 10-43-FT (9 December 1982), reprinted in 
1 IRAN-U..S. C.T.R. 347), which held that OSCO’s relation-
ship with NIOC was not such that it properly could be considered 
either the agent of NIOC or so completely controlled that it 
should be considered its alter ego. However, that tribunal did 
find NIOC liable for OSCO’s obligations, determining that the 
“factual circumstances of NIOC’s assumption of control over 
OSCO’s personnel and operations and its taking over of the 
contracts with sub-contractors and consultants, resulted in 
NIOC’s de facto succession to OSCO’s rights and obligations 
with respect to these sub-contractors and consultants”. 

The evidence in this case showed that NIOC had completely 
taken over OSCO’s contractual obligations and should be 
regarded as the successor to all of OSCO’s contractual rights 
and duties with regards to the Sediran drilling contracts. The 
tribunal thus awarded US$ 4,494,655 to Sedco in respect of 
the outstanding invoices owed to it by OSCO.137 

v) Value of Shareholder Interest in Sediran 

Sedco was entitled to receive 50% of the full value of 
Sediran’s assets at the date of the taking. The tribunal noted 
that Sedco was seeking the “liquidation value” of Sediran, rather 
than lost profits or its share of the value of Sediran as a going 
concern. The tribunal agreed with Sedco that this was a fair 
measure of Sediran’s value as of 22 November 1979, on the 
assumption that this meant the winding up of Sediran’s affairs 
and the disposition of its assets on the open market, with no 

 
137 Id. at 579-584. 
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discount from the fair market value of the assets as might 
occur in actual distress liquidation circumstances. 

The tribunal valued those assets at US$ 61,566,179, which 
resulted in Sedco receiving compensation of US$ 30,783,090 
from Iran for the deprivation of its shareholder interest in 
Sediran.138 

vi) Interest 

Simple interest was awarded at 10% per annum.139 

vii) Counterclaims 

NIOC’s counterclaims against Sedco were dismissed.140 

viii) Costs 

Sedco was awarded out of pocket costs of US$ 194,866 
and legal fees of US$ 100,000.141 

[4.2] Saudi Arabia 

On the 29th of May 1933, the government of Saudi Arabia signed an 
oil concession contract (sometimes referred to as the “1933 Agreement”, 
the “Al-Hasa Agreement” or the “Principal Agreement”) 142  with the 
Standard Oil Company of California (“Socal”) covering the Al-Hasa region 
of eastern Saudi Arabia. The agreement that Lloyd Hamilton, Socal’s 
lawyer, and Sheikh Abdulla Suleiman Al Hamdan, the Saudi Minister of 

 
138 Id. at 585-587. 
139 Id. at 588. 
140 Id. at 547. This part of the award was not reproduced in the International Law 

Reports but may be found at 15 IRAN-U.S. C.T.R. 85-100. 
141 Id. at 588-589. 
142 A copy of the original Al-Hasa oil concession agreement between the Government 

of Saudi Arabia and the Standard Oil Company of California is provided in Volume V, 
Annex 1 of Aramco’s First Memorial in the Saudi Arabia v. Arabian American Oil Company 
(Aramco) Arbitration. All of which can be found in the Law Library, University of 
California at Berkeley. The concession agreement can also be found at the British Library 
in its India Office Records and Private Papers under the file: Coll 6/48 Oil Concessions in 
Saudi Arabia (Hasa), Ref: IOR/L/PS/12/2115. The parties also signed a Letter of Agreement of 
the same date referred to as the “Second Principal Agreement”. The 1933 Principal 
Agreement and the 1939 Supplemental Agreement (described later in this article) were 
apparently obtained by the British Political Agent at Bahrain during a visit he made to 
Dhahran, Saudi Arabia (which was the Casoc headquarters) in May 1939. Both agreements 
are available online at the Qatar Digital Library: https://www.qdl.qa/en/archive/81055/
vdc_100000000555.0x00028d. 
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Finance signed followed a similar pattern as other oil concessions in the 
region at that time. Article 1 of the Al-Hasa Agreement granted Socal: 

... the exclusive right, for a period of sixty years from the effective 
date hereof, to explore, prospect, drill for, extract, treat, 
manufacture, transport, deal with, carry away and export 
petroleum, asphalt, naptha, natural greases, ozokerite, and other 
hydrocarbons, and the derivatives of all such products. It is 
understood, however, that such right does not include the exclusive 
right to sell crude or refined products within the area described 
below or within Saudi Arabia.143 

With the signing of the Primary Agreement in 1933, Socal faced 
incredibly daunting challenges on the ground: 

Except for a number of oases, the area was barren, desolate and 
hot. The economy of Saudi Arabia in the 1930s was medieval. Every 
piece of equipment needed by the Company to explore and prospect 
for oil, and, later, to produce, transport and export it, had to be 
imported by California Arabian Standard Oil Company (Casoc), 
Socal’s subsidiary that was formed to handle the Arabian 
concession.144 

Despite those challenges, Socal began its quest to discover and 
develop the world’s largest oil fields as described by the Arbitral Tribunal 
in its Aramco award: 

The results of Aramco’s early efforts were somewhat discouraging. 
The Company’s geologists were sent into the sandy and rocky 
regions of Eastern Arabia by the end of 1933. The first drilling 
operations started in April 1935; they revealed the presence of 

 
143 Saudi Arabia v. Arabian American Oil Company (Aramco), Award of 23 August 

1958, 27 International Law Reports 117 (1963). (the “Aramco Arbitration” or what is 
sometimes referred to as the “Onassis Arbitration”), at 175. The various provisions of the 
Al-Hasa Agreement can be found in the Aramco Award, the two books of Henry Cattan on 
the law and the evolution of oil concessions in the MENA Region, in the full copy of the 
original concession stored at the British Library (which is in digital format in the Qatar 
Digital Library), and included in the Memorials from the Aramco Arbitration at the Law 
Library of the University of California at Berkeley. 

144 Stephen M. Schwebel, The Kingdom of Saudi Arabia and Aramco Arbitrate the 
Onassis Agreement, Vol. 3, No. 3, JOURNAL OF WORLD ENERGY LAW & BUSINESS, (2010) 
at 245-246. 
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little oil and gas, which were insufficient for commercial exploitation. 
Other attempts were made, in carefully selected places, at enormous 
cost, but they also proved disappointing. It was only on 16 August 
1938 that oil was finally discovered in Dhahran in commercial 
quantities. The first cargo of oil sent to a foreign destination was 
loaded on 1 May 1939, at Ras Tanura, on a tankship chartered by 
Aramco and expressly sent for that purpose by the Standard Oil 
Company of California, the Company which had signed the Principal 
Concession Agreement of 1933 with the Government. A first pipeline 
was built by Aramco to connect the oilfields with the port. H.M. 
the King, who had come especially from Riyadh for that occasion, 
opened the valves which started the flow of Saudi Arab oil into the 
markets of the world. This was the dawn of an era of great 
prosperity for the Kingdom of Saudi Arabia.145 

Socal assigned its entire interest in the concession to its wholly owned 
subsidiary, the California Arabian Standard Oil Company (“Casoc”), in 
November 1933. In 1936, Socal decided to assign a 50 percent ownership 
in Casoc to the Texas Company (Texaco) for $21 million.146 Meanwhile, 
Socal geologists were still searching for their first discovery in the Saudi 
dessert. And then in 1938, Casoc discovered oil with Well Number 7 at the 
Dammam Dome near Dhahran, Saudi Arabia, “just as the CASOC Board 
was deliberating in San Francisco whether to abandon the concession due 
to the lack of positive results after five years of drilling”.147 Everything 
changed dramatically with this discovery. Production reached 14,000 bpd 
by the start of WWII with a workforce of more than 3,000 personnel. The 
company had big plans to expand production. However, drilling, exploratory 
and development operations were shut down during the war for lack of 
supplies.148 

During 1943, Socal and Texaco decided that a name change would be 
appropriate. The original plan was to change the name to the American 
Arabian Oil Company, similar to what the British had used for the Anglo-
Iranian Oil Company. However, the two companies thought this would 

 
145 Saudi Arabia v. Aramco, supra note 143, at 122. 
146 In 1948, W.S.S. (“Star”) Rodgers, the President of Texaco, testified to the U.S. 

Congress that the Texas Company had paid Socal $21 million for its 50% interest in Casoc 
as part of the Caltex deal. See: IRVINE ANDERSON, ARAMCO, THE UNITED STATES, AND 
SAUDI ARABIA: A STUDY OF THE DYNAMICS OF FOREIGN OIL POLICY, 1933- 1950 (Princeton 
University Press, 1981) at 122, footnote 36. 

147 David B. Kultgen, Saudi Aramco: A Look Ahead, Vol. 7, No. 2, JOURNAL OF 
WORLD ENERGY LAW & BUSINESS, (2014) at 153. 

148 ANDERSON, supra note 146, at 111. 
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convey the wrong message to Abd al-Aziz, the ruler of Saudi Arabia. They 
therefore reversed the order of the name and instead called it the Arabian 
American Oil Company (“Aramco”) with the incorporation of a new 
company in Delaware, USA on 31st January 1944. 

As production ramped up after the war, Aramco once again faced the 
same problem that Socal previously had on its own. “The reason was an 
embarrassment of riches, the very scale of the Saudi oil fields, which meant 
an enormous need for capital and markets.”149 Even though Aramco was 
rich in crude oil production, its two shareholders, Socal and Texaco, lacked 
sufficient refining and marketing networks to sell its increasing production 
rates; and the capital required to expand facilities in Saudi Arabia and infra-
structure into the European and Asian markets was daunting for the two 
companies. This resulted in the inclusion of the two other major American oil 
companies who had previously declined entering Saudi Arabia, but who were 
now keen to join, Standard Oil of New Jersey (Exxon) and Socony-Vacuum 
(Mobil). Discussions began in early 1946 when Socal first approached the 
Jersey company, which talks were expanded to include Socony.  

These two new companies had unrivaled marketing assets in Europe 
and the Far East, and strong balance sheets to finance the required expansion. 
But they also satisfied King Ibn Saud’s explicitly stated wish that Aramco 
should remain American to avoid any extension of British influence in the 
region and the U.S. government’s strategic goal that the concession remain 
under American control. However, in order to make the deal work, Exxon 
and Mobil had to first extricate themselves from the “Red Line Agreement” 
and out of the clutches of Calouste Gulbenkian (“Mr. Five Percent”), and 
to structure the deal to avoid US antitrust concerns, which they accomplished 
by December 1948.150 

The parties negotiated a price that resulted in Standard Oil of New 
Jersey and Socony-Vacuum agreeing in November 1948 to pay Socal and 
Texaco $470 million151 for 40% of Aramco: 

 
149 YERGIN, supra note 20, at 410. 
150 Id. at 410-416. Compagnie Française des Pétroles (C.F.P.) and Calouste Gulbenkian, 

who were parties to the Red Line Agreement, initiated a series of claims and counterclaims 
against Jersey and Socony in the English courts demanding that they participate in the 
Aramco purchase pursuant to their preferential rights under the agreement. The two 
American companies argued that the agreement was “frustrated”, under the doctrine of 
“supervening illegality”, rendering it null and void as a result of C.F.P. and Gulbenkian 
becoming enemy aliens during the Nazi occupation of France. The parties settled the day 
prior to the trial commencing, with Jersey and Socony conceding a number of financial 
terms to C.F.P. and Gulbenkian. 

151 This consisted of an initial payment of $102 million ($79.8 million to reimburse 
Socal and Texaco for their investment in Aramco up to that date and $22.2 million for a 
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So Aramco decided they had to have two other companies to put 
up capital and market the oil. They offered to let Exxon, then 
Standard Oil Company of New Jersey and Socony-Vacuum (now 
Mobil) join the venture. Well they were both interested, but Socony-
Vacuum, as they’d been in the past twenty years, were very 
conservative, and they didn’t want to take too big a stake in this 
because they thought they were risking a lot of money. So they 
would only take 10 percent. Exxon, or Standard (New Jersey) was 
very happy on that; that meant the other three could have 30 percent. 
So it was 30, 30, 30, 10.152 

Meanwhile, Aramco had achieved a 25-fold increase in crude oil 
production from 20 thousand bpd in 1944 to 550 thousand bpd in 1950, 
which was quickly changing the dynamics and expectations of the parties 
to the concession agreement that led to an historically important arbitration. 

Saudi Arabia v. Aramco 

The Aramco Arbitration was described by its tribunal as follows: 

As shown by the memorials and oral arguments of both Parties, 
the present arbitration is a friendly one, whose purpose is to decide 
what is just and right in the dispute which has arisen between the 
Parties, so that they may resume and maintain the friendly and 
fruitful co-operation which has characterized their relations for 
nearly a quarter of a century.153 

Despite a long tradition of “friendship and good will”, this was one 
dispute that Aramco and the Kingdom of Saudi Arabia (“KSA”) were unable 
to negotiate and resolve on their own. It arose when the Kingdom awarded 
a 30-year exclusive crude oil shipping contract to the Greek shipping 
tycoon Aristotle Onassis in 1954 without consulting Aramco. Unlike many 
of the investor state arbitrations that arose in the region at that time, this 

 
dividend payable to them) and $367.2 million to be paid out of Jersey’s and Socony’s share 
of Aramco’s future earnings over a number of years. As disclosed in U.S. Congress 
Hearings, International Petroleum Cartel at 119-128, and reported in ANDERSON, supra 
note 146, at 151-158. 

152 Interview with William L. Owen, former Aramco General Counsel in AMERICAN 
PERSPECTIVES OF ARAMCO, THE SAUDI-ARABIAN OIL PRODUCING COMPANY, 1930S TO 
1980S (Carole Hicke ed., Regional Oral History Office, Bancroft Library, University of 
California, Berkeley, 1995) at 299-300. 

153 Saudi Arabia v. Aramco, supra note 143, at 134-135. 
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arbitration was a narrow dispute concerning the transportation rights of 
Aramco’s crude oil production and refined products, rather than about a 
unilateral change in the concession’s fiscal terms or an expropriation of its 
investments by the government. 

i) The Onassis Agreement 

Aristotle Onassis, who at the time owned one of the largest crude oil 
shipping companies in the world, first obtained the approval of the 
government in 1954 to form a company in Saudi Arabia called the Saudi 
Arabian Maritime Tankers Company (“SATCO”). The government then 
signed a shipping contract with SATCO on 20 January 1954, which gave 
it a “right of priority” to transport all the oil produced under the Aramco 
contract from Saudi Arabia and from its pipeline terminus in Sidon, 
Lebanon to foreign markets for a period of thirty years. SATCO was to 
pay the government a royalty on every ton of oil shipped abroad on 
SATCO tankers, along with SATCO being granted an exemption from 
income tax. Onassis undertook to maintain a fleet of tankers with Saudi 
names under the Saudi flag and to establish a maritime school in Jeddah 
that would train Saudis to be employed on SATCO tankers. The Saudi 
government undertook to compel Aramco to export its oil on SATCO 
tankers. The Onassis Agreement was ratified by a Royal Decree and 
Aramco was subsequently informed that the ratified contract had the force 
of law.154 

The Aramco shareholders were prepared to re-negotiate many of the 
concession agreement terms with the Saudi government, but the threat of 
losing control of the transportation and distribution of the production from 
their largest oil fields crossed the line: 

... we knew Aristotle Onassis had been in Saudi Arabia at least once; 
it turned out later he’d been there many times. Everybody in the 
world sort of distrusted Aristotle Onassis, and we wondered what 
he was up to and how it could affect us, but we didn’t have much 
input into it, and waited back to see.155 

As a result, Aramco refused to comply with the SATCO contract and did 
not allow Onassis to transport the crude oil produced from the 
concession: 

 
154 Schwebel, supra note 144, at 246. 
155 Interview with William Owen, former Aramco General Counsel, supra note 152 

at 331. 
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It maintained that its implementation would violate the letter and 
spirit of the Aramco Concession Agreement; conflict with long-
standing business arrangements and practices concluded in 
reliance on that Agreement; and be wholly impracticable. The 
prospect of Onassis controlling its export lifeline was not one that 
Aramco - or the international oil industry at large - could accept.156 

This set the stage for the first, and only, arbitration between Aramco 
and the Kingdom of Saudi Arabia. 

ii) The Arbitration Agreement 

Article 31 of the original 1933 Agreement provided that any dispute 
between the government and the company would be resolved through 
final, binding ad hoc arbitration. That article stated the following: 

If any doubt, difference, or dispute shall arise between the 
Government and the Company concerning the interpretation or 
execution of this contract, or anything herein contained or in 
connection herewith, or the rights and liabilities of the parties 
hereunder, it shall, failing any agreement to settle it in another 
way, be referred to two arbitrators, one of whom shall be chosen 
by each party, and a referee who shall be chosen by the arbitrators 
before proceeding to arbitration. Each party shall nominate its 
arbitrator within thirty days of being requested in writing by the 
other party to do so. In the event of the arbitrators failing to agree 
upon a referee, the Government and the Company shall, in 
agreement, appoint a referee, and in the event of their failing to 
agree they shall request the president of the Permanent Court of 
International Justice to appoint a referee. The decision of the 
arbitrators, or in the case of a difference of opinion between them, 
the decision of the referee, shall be final. The place of arbitration 
shall be such as may be agreed upon by the parties, and in default 
of agreement shall be The Hague, Holland.157 

 
156 Schwebel, supra note 144, at 246. 
157 Article 31 of the Al-Hasa Agreement found at Coll 6/48 “Oil: Concessions in Saudi 

Arabia. (Hasa)” Ref: IOR/L/PS/12/2115. British Library: India Office Records and Private 
Papers. 



 OIL & GAS DISPUTES OGD-81 

(Release 3 – 2020) 

Similar to other early oil concessions in the Middle East,158 this was a 
relatively short, simple dispute clause that had a number of deficiencies, 
including that it did not provide for the procedural rules to be followed or 
for the governing law of the contract to be applied by the tribunal. In addition, 
the appointing authority referenced in the arbitration clause no longer existed. 

That clause, similar to other concessions in the region of the same 
vintage, gave the power of appointment to the President of the Permanent 
Court of International Justice, a court that was dissolved along with the 
League of Nations in 1946. Article 37 of the Statute of the International 
Court of Justice (that replaced the Permanent Court of International 
Justice) did however provide that: 

Whenever a treaty or convention in force provides for reference 
of a matter to a tribunal to have been instituted by the League of 
Nations, or to the Permanent Court of International Justice, the 
matter shall, as between the parties to the present Statute, be 
referred to the International Court of Justice. 

Despite the ability to turn to the International Court of Justice, which 
was established as the principal judicial organ of the United Nations in 
April 1946, to overcome the deficiency in Article 31 of the original 
agreement, the parties decided to negotiate and agree upon an entirely new 
four-page arbitration agreement dated February 23rd, 1955 (the “1955 
Arbitration Agreement”). It can be found as a note at the end of the Aramco 
award.159 That arbitration agreement established the process for appointing 
the tribunal, the venue of the hearing and the questions the parties wanted the 
tribunal to address and resolve. It also provided that the tribunal could adopt 
such rules of procedure as it deemed necessary after consulting with the 
parties. The new arbitration agreement required that all the decisions and 
the award of the tribunal be reasoned. It did not prescribe a time limit for 
issuing an award, but merely required the tribunal to make the award as 
soon as conveniently possible. 

 
158 Similar arbitration clauses could be found in the concession agreements made with 

the Iraq Petroleum Company (1925), Kuwait Oil Company (1934), Anglo-Persian Oil Company 
in Qatar (1935), Petroleum Developments (Trucial Coast) Ltd. in Abu Dhabi (1939) and 
Pacific Western Oil Corporation (Getty) in the Saudi/Kuwait Neutral Zone (1949). It was 
the Consortium’s agreement with Iran in 1954 that for the first time introduced a comprehensive 
and carefully worded arbitration clause in Middle East concession agreements. See: HENRY 
CATTAN, THE LAW OF OIL CONCESSIONS IN THE MIDDLE EAST AND NORTH AFRICA [“LAW 
OF OIL CONCESSIONS”] (Oceana Publications, New York, 1967) at 143-145 and 168. 

159 Saudi Arabia v. Aramco, supra note 143, at 229 to 233. 
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iii) The Arbitration 

The 1955 Arbitration Agreement resulted in the parties proceeding 
with an ad hoc arbitration that established a three-member tribunal led by 
Professor Georges Sauser-Hall of Switzerland, Dean of the Geneva Law 
School, as Referee. Professor Pierre Lalive (Swiss) was designated as the 
Secretary-General of the tribunal. The Saudi government appointed Dr. 
Helmy Bahgat Badawi (Egyptian) and Aramco appointed Dr. Saba Habachy, 
the former Egyptian Minister of National Economy during World War II 
and a law professor, as co-arbitrators on the following basis: 

Now, we had used him [Saba Habacy] on boundary matters before, 
but by our rules of the game - and they’ve changed since the 
Onassis arbitration. Generally, all... arbitrators are required to 
be impartial now. They were not at that time. We were allowed to 
appoint anyone we wanted, even though it was someone who 
represented us in other matters and would plead our cause inside 
the tribunal, and so was the Saudi government... So we both 
appointed very partial arbitrators.... These days, if you appoint an 
arbitrator, he’s got to be impartial, and you don’t even touch him. 
You don’t make a telephone call to him. You have no communication 
with him. In those days, we were able to talk with Saba daily.160 

As to the counsel retained by the parties: 

Each side constructed powerful legal teams. That of the Government 
- in whose formation Onassis played an influential part - was led 
by Professor Myres McDougal of Yale Law School, Professor 
Roberto Ago, and a former British Attorney General, Sir Lionel 
Heald. McDougal was a famous academic whose distinctive prose 
some saw as especially academic, but he was in fact a formidable, 
fully comprehensible advocate. Ago was described by Lord McNair 
as ‘clever as a bag of monkeys’ - and clever he was. Aramco’s team 
was led by White & Case, which then had a single office, in New 
York; a senior partner of that firm, Lowell Wadmond, was its chief 
trial counsel. Aramco built a tower of international legal talent. 
At the summit were Lord McNair, recently retired President of the 

 
160 Mr. Owen made the following observations on this arbitrator appointment process 

many years later : “... how stupid a system it is where you have partial arbitrators. It just 
adds another layer of counsel, and you really end up with just one arbitrator to settle it. It 
just adds to the expense and delay, and it makes no sense.” Interview with William Owen, 
former Aramco General Counsel, supra note 152 at 334. 
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International Court of Justice, and Maurice Bourquin, a renowned 
Belgian international lawyer. I [Judge Stephen Schwebel, a junior 
lawyer at the White & Case law firm at the time of the arbitration, 
and subsequently a President of the ICJ] was at the bottom of the 
tower, doing the research, writing memoranda and preparing first 
drafts of the written pleadings.161 

Three rounds of extensive written memorials were exchanged 
simultaneously. Eight weeks of hearings were held in Geneva, Switzerland 
between July and September 1956 in forty-two sittings. Dr. Badawi passed 
away on 4 March 1957 and was replaced by Judge Mahmoud Hassan 
(Egyptian). The final award was issued on 23 August 1958.162 

Despite the arbitration being a “friendly one”, the Aramco Arbitration 
faced a number of initial challenges in establishing such matters as the proper 
procedural law of the arbitration, the governing law of the concession 
contract, the nature of the concession, and the impact of Islamic law in 
determining the dispute, before the tribunal could address the conflict between 
the Onassis Agreement and the Al-Hasa Concession Agreement held by 
Aramco. This reflected both the lack of clarity in the original 1933 Agreement 
on these points and the embryonic stage of international arbitration at the time. 

iv) Procedural Law 

The 1933 Agreement did not provide for any particular procedural 
rules. Nor were there any widely accepted ad hoc arbitration rules, such as 
the UNCITRAL Arbitration Rules, to reference at the time of the 
arbitration. As a result, the parties had agreed in Article VI of the 1955 
Arbitration Agreement that the “Arbitration Tribunal, by majority vote, as 
soon as convenient, shall adopt such Rules of Procedure as the Tribunal 
may deem necessary.”163 The tribunal did establish such a bespoke set of 
procedural rules, which it modified and supplemented eight times.164  

In determining the procedural law that applied to the arbitration, the 
tribunal decided that since one of the parties was a sovereign state, the 
arbitration itself was governed by the Law of Nations, rather than the law of 
the seat of the arbitration, which was the Canton of Geneva, Switzerland: 

 
161 Schwebel, supra note 144, at 247. Aramco’s legal team was led by George Ray, 

its General Counsel at the time, and Spike Spurlock, its Associate General Counsel. Other 
White & Case lawyers included: Oliver Marsdan, who later became President of the 
American Bar Association and Hal Fales, who later became head of White & Case. 

162 Saudi Arabia v. Aramco, supra note 143, at 135-139. 
163 Id. at 231. 
164 Id. at 135-136. 
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Although the present arbitration was instituted, not between 
States, but between a State and a private American corporation, 
the Arbitration Tribunal is not of the opinion that the law of the 
country of its seat should be applied to the arbitration.... 

Considering the jurisdictional immunity of foreign States, recognized 
by international law in a spirit of respect for the essential dignity 
of sovereign power, the Tribunal is unable to hold that arbitral 
proceedings to which a sovereign State is a Party could be subject 
to the law of another State. Any interference by the latter State 
would constitute an infringement of the prerogatives of the State 
which is a Party to the arbitration. This would render illusory the 
award given in such circumstances. For these reasons, the Tribunal 
finds that the law of Geneva cannot be applied to the present 
arbitration. 

It follows that the arbitration, as such, can only be governed by 
international law, since the Parties have clearly expressed their 
common intention that it should not be governed by the law of 
Saudi Arabia, and since there is no ground for the application of 
the American law of the other Party. This is not only because the 
seat of the Tribunal is not in the United States, but also because 
of the principle of complete equality of the Parties in the proceedings 
before the arbitrators. It is true that the practice of the Swiss 
Courts has limited the jurisdictional immunity of States and does 
not protect that immunity, in disputes of a private nature, when the 
legal relations between the Parties have been created, or when their 
obligations have to be performed in Switzerland. The Arbitration 
Tribunal must, however, take that immunity into account when 
determining the law to be applied to an arbitration which will lead 
to a purely declaratory award. By agreeing to fix the seat of the 
Tribunal in Switzerland, the foreign State which is a Party to the 
arbitration is not presumed to have surrendered its jurisdictional 
immunity in case of disputes relating to the implementation of the 
‘compromis’ itself. In such a case, the rules set forth in the Draft 
Convention on Arbitral Procedure, adopted by the International 
Law Commission of the United Nations at its fifth session (New 
York 1955), should be applied by analogy. 

In considering that the arbitration, as such, is governed by the 
Law of Nations, the Arbitration Tribunal does not intend to apply 
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this Law to the merits of the dispute, since the law governing the 
merits is independent of the law governing the arbitration itself.165 

There were a number of other oil & gas investor state arbitrations from 
the MENA region during this time period that had a similar problem of 
establishing the proper procedural law. A number of them referenced the 
Aramco award on this issue, with some tribunals rejecting the Aramco 
tribunal’s approach in determining the procedural law of the arbitration 
while others adopted its approach.166 

v) Governing Law 

There was no choice of law (or governing law) clause in the original 
1933 Agreement or in any of its amendments or supplements. Article 31 
of the original agreement was simply lacking any reference to what law 
applied to the contract. As a result, the parties provided in Article IV of 
their 1955 Arbitration Agreement that: 

The Arbitration Tribunal shall decide this dispute: 

(a) in accordance with the Saudi Arabian law, as hereinafter 
defined, in so far as matters within the jurisdiction of 
Saudi Arabia are concerned; 

(b) in accordance with the law deemed by the arbitration 
tribunal to be applicable in so far as matters beyond the 
jurisdiction of Saudi Arabia are concerned. 

Saudi Arabian law, as used herein, is the Moslem law 

(a) as taught by the school of Imam Ahmed ibn Hanbal  

(b) as applied in Saudi Arabia.167 

 
165 Id. at 155-156. 
166 Sapphire International Petroleums Ltd. v. National Iranian Oil Co. (NIOC), Award 

of 15 March 1963, 35 International Law Reports 136 (1963). BP Exploration Company (Libya) 
Limited v. Government of the Libyan Arab Republic, Award of 10 October 1973 and 1 August 
1974, 53 International Law Reports 297 (1979), V Yearbook Commercial Arbitration 143 
(1980). Texaco Overseas Petroleum Co. (TOPCO) & California Asiatic Oil Co. v. Government 
of the Libyan Arab Republic, Award of 19 January 1977, 53 International Law Reports 389 
(1977), IV Yearbook Commercial Arbitration 177 (1979). See also ANDREW NEWCOMBE & 
LLUIS PARADELL, LAW AND PRACTICE OF INVESTMENT TREATIES: STANDARDS OF TREATMENT 
(Wolters Kluwer, 2009) at 438. 

167 Article IV of the 1955 Arbitration Agreement found in Saudi Arabia v. Aramco, 
supra note 143, at 231.  
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In reliance of the above agreement of the parties, the tribunal determined 
that: 

This agreement regarding the law to be applied is in conformity 
with the rules of private international law adopted in most civilized 
States and it must be observed by the Arbitration Tribunal. 
However, the Parties did not stipulate the application of a single 
law to their dispute but also envisaged the application of a law to 
be determined by the Arbitration Tribunal in so far as matters 
beyond the jurisdiction of Saudi Arabia were concerned.... 

Both Clauses are legally on the same level and both Parties, when 
introducing this distinction into Article IV of the Arbitration 
Agreement, were fully aware of the fact that various systems of 
law must be applied to the different matters connected with the 
operation of an oil concession. 

In the Tribunal’s opinion, the delimitation between the domains 
of those legal systems must be made according to two criteria: the 
legal nature of the matters under consideration, combined with 
the principles of private international law.168 

The tribunal then engaged in a detailed twenty-page discussion of 
what law should apply in determining the merits of the questions posed by 
the parties. It first rejected the laws of i) Saudi Arabia because “the Parties 
have intended from the very beginning to withdraw their disputes from the 
jurisdiction of local tribunals”; ii) the country of the arbitration’s seat 
(Geneva, Switzerland) because a sovereign state cannot be subject to the 
law of another state; iii) the United States because the seat was not in that 
country and the principle of complete equality of the parties before the 
tribunal, and iv) the Law of Nations because the law governing the merits 
was independent of the law governing the arbitration itself.169 

As a result of its analysis, the tribunal’s decision on the choice of law 
to determine the merits of the dispute was that: 

• The concession agreement was the fundamental law of the parties; 

• That law must be supplemented by general principles of law, by 
the custom and practice in the oil business and by notions of pure 
jurisprudence; 

 
168 Id. at 154. 
169 Id. at 153-156. 
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• The sale and transport of oil as governed by custom and practice 
in maritime law and the international oil business would apply; and 

• Public international law applied to matters such as transport by 
sea, the sovereignty of the State on its territorial waters and the 
responsibility of States for the violation of its international 
obligations.170 

Unfortunately, the tribunal’s conclusions on the law that applied to the 
concession agreement were overly complex and confusing, even to the 
parties to the arbitration: 

The tribunal tried to be confusing... The arbitration clause in the 
agreement at that time does not say, which is an omission that I 
hope nobody has made since. It doesn’t give you any guidance. So 
we wanted them to say that it was the law of Saudi Arabia, so long 
as it was consistent with the general principles of international 
law. The Saudis wanted them to say that it was the Saudi-Arab 
law, period. That was the issue. You can read it as siding with us, 
or you can read it as siding with them. We won, so I give up, that’s 
to the scholars of the future to look at and decide what they really 
meant. I don’t think anybody will ever know what they meant.171 

vi) Islamic Law 

The tribunal heard different arguments on the nature of oil concessions 
under Islamic law, which varied amongst the different Shari’ah schools. 
Some Islamic schools held that minerals were part of the State domain. 
Other schools considered that they followed the ownership of the surface 
land. Islamic law also recognized the acquisition of the right to a mine by 
its first discovery. 

The government’s Shari’ah expert in the Aramco Arbitration stated 
that the 1933 Agreement conflicted with the rules in the Hanbali school 
pertaining to minerals: 

The Hanbali doctrine as far as Ibn Kodama has stated it, can be 
summarized as this: minerals are free, he who finds a mineral is 
entitled to take his need thereof by priority to others, after which 
he must go away to let others satisfy also their needs; he cannot 

 
170 Id. at 168-172. 
171 Interview with William Owen, former Aramco General Counsel, supra note 152 

at 336. 
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appropriate the vein or mine or deposit except with and as a result 
of his appropriation of the grounds where such vein or mine or 
deposit is found; this appropriation may be through an iqta’ or a 
grant from the Imam or through occupancy and reclaiming it if it 
is a mawat (dead land), which has no owner. No one is permitted 
to collect or dig out a mineral contained in the property of 
someone else because the ownership of the land comprises the 
owner of its apparent and hidden parts and layers. Liquid 
minerals in particular are, according to the prevalent opinion, 
always free and not liable to be appropriated by iqta’ or 
occupancy or by whoever owns the ground where they are found 
if they happen to be found in an owned property. 

According to the prevailing opinion in the Hanbali school, liquid 
minerals whether apparent or hidden are not liable to private 
appropriation either through discovery and occupancy or through 
an iqta’ or grant by the Ruler. (See Ibn Kodama’s book Al 
Moghni, Volume 5, pages 521, 522, 524 and 528)172   

A contrary opinion was provided by Aramco’s expert, Sheikh 
Mohamed Abu Zahra, who stated that the legality of an oil concession can 
be supported under the Shari’ah by the rules relating to iqta’ or to first 
discovery: 

As to its legality (the concession), it is to be considered as coming 
within an Islamic legal institution known as iqta’ al mawat (literally, 
allotting of undeveloped land), or as a grant of the right to take 
possession of minerals. It is well established that an iqta’ for 
minerals which are under the ground is recognized by the Shari’a. 
In such an iqta’, the leader of the Moslem community (Imam) grants 
permission to one or more persons to explore a specified area and 
to take out whatever minerals he may discover . . . 

It is established and accepted that whoever first takes possession of 
a buried mineral has the best claim to it. It is his property. He has the 
right to continue to take the mineral and no other person has a right 
to compete with him for it. (Tashihal-Furu’, Vol. 3, p. 846).173 

 
172 Transcript of Saudi Arabia v Aramco Arbitration Proceedings, Vol. II, p. 761, as 

published in CATTAN, LAW OF OIL CONCESSIONS, supra note 158, at 57. 
173  Aramco’s First Memorial at 351-352, as published in CATTAN, LAW OF OIL 

CONCESSIONS, supra note 158, at 57-58. 
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As a result, the tribunal observed that Moslem law remained “embryonic” 
on the regime of oil concessions and that the Hanbali school, in particular, 
contained no precise rule about such oil concessions: 

The regime of mining concessions, and consequently, also of oil 
concessions, has remained embryonic in Moslem law and is not 
the same in the different schools . . . Hanbali law contains no 
precise rule about mining concessions and a fortiori about oil 
concessions.174 

The tribunal therefore concluded that the Saudi King, in his capacity 
of theocratic ruler, had the power to enter into the oil concession contract, 
which was the Saudi Arabian law that applied to the parties, as long as it 
was not contrary to Shari’ah, which it did not, since it was in conformity 
with two fundamental principles of the whole Moslem system of law, i.e., 
the principle of liberty to contract within the limits of Divine Law, and the 
principle of respect for contracts.175 

This problem between Islamic schools on the granting of oil concessions 
“... has now been largely solved in practice in the Arab countries either by 
constitutional provisions or mineral and petroleum laws and, in their 
absence, by custom. It is now generally recognized in the Middle East and 
North Africa that petroleum and other minerals form part of the State domain. 
They can be exploited only by the State or by its permission given in the 
form of a concession agreement. The terms and conditions of exploitation 
are determined by the concession agreement or by statute or both.”176 

This issue has now been addressed in Saudi Arabia under its Basic 
Law of Governance, which clarifies that the State owns and has the sole 
right to grant all the mineral resources within the country: 

All natural resources that God has deposited underground, above 
ground, in territorial waters or within the land and sea domains 
under the authority of the State, together with revenues of these 
resources, shall be the property of the State, as provided by the Law... 

No concessions or licenses to exploit any public resources of the 
country shall be granted unless authorized by provisions of the 
Law.177 

 
174 Saudi Arabia v. Aramco, supra note 143, at 163. 
175 Id. at 163. 
176 CATTAN, LAW OF OIL CONCESSIONS, supra note 158, at 58. 
177 Articles 14 and 15 of THE BASIC LAW OF GOVERNANCE, Dated 27th Sha’ban 1412 

H (1 March 1992). 
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vii) Oil Concessions 

The tribunal observed that concessions that are granted by a State can 
vary in their object, type and legal nature: 

As was pointed out in the Memorial of the Reparations Commission 
in the arbitral proceedings which took place between that 
Commission and Germany ... the concept of the concession is very 
wide and varied; it may extend, according to the legislation and 
the doctrines concerned, from the grant of titles of nobility or of a 
burial ground to that of certain public functions ... 

Even the legal nature of economic concessions is not the same in the 
case of public service concessions, or of public works concessions, 
or of concessions for the occupation of the public domain or the 
exploitation of State resources, or of port concessions, or of 
concessions of water works or of land, for instance in the colonies, 
or, lastly, of mining concessions. It does not seem possible to subsume 
all these various concessions under a common concept; this was 
recognized by the French Conseil d’Etat in its Opinion of 19 and 
26 December 1907 about various questions relating to mining 
concessions (Dalloz Periodique, 1908, 3rd part, p. 46). Finally the 
legal nature of the concession is not the same in the different 
systems of law.178 

Given that variance, the tribunal concluded that with regards to the 
Aramco concession: 

The Concession Agreement is thus the fundamental law of the 
Parties, and the Arbitration Tribunal is bound to recognize its 
particular importance owing to the fact that it fills a gap in the 
legal system of Saudi Arabia with regard to the oil industry.... 

Matters pertaining to private law are, in principle, governed by 
the law of Saudi Arabia, but with one important reservation. That 
law must, in case of need, be interpreted or supplemented by the 
general principles of law, by the custom and practice in the oil 
business and by notions of pure jurisprudence, in particular 
whenever certain private rights - which must inevitably be 
recognized to the concessionaire if the Concession is not to be 

 
178 Saudi Arabia v. Aramco, supra note 143, at 157. 
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deprived of its substance - would not be secured in an unquestionable 
manner by the law in force in Saudi Arabia.179 

The tribunal recognized the validity of stabilization clauses in 
international law and noted that the 1933 Agreement provided such stability, 
which was in the nature of oil concessions, when it stated that:  

By reason of its very sovereignty within its territorial domain, the 
state possesses the legal power to grant rights which it forbids itself 
to withdraw before the end of the Concession with the reservation 
of the clauses of the Concession Agreement relating to its revocation. 
Nothing can prevent a state, in the exercise of its sovereignty, from 
binding itself irrevocably by the provisions of a concession and 
from granting to the concessionaire irretractable rights. Such 
rights have the character of acquired rights.180 

viii) Administrative Law 

The Saudi government argued that administrative law, in the sense of 
droit administratif under French law, should be applied to oil concessions, 
such as the 1933 Agreement. Aramco argued that oil concessions were not 
administrative contracts as William (“Bill”) Owen, Aramco’s former General 
Counsel, explained in a speech to the Fifth Arab Petroleum Congress at 
Cairo on March 31, 1965: 

. . . under French law, not all contracts between the State and 
private parties are treated as administrative contracts. . . . This 
concept is limited to concessions for services to the public, such 
as the supply of light, water, communication or transportation— 
ordinarily referred to as “public utilities”. In all those cases it is 
clearly understood in advance between the parties before making 
the contract that the State retains the right to supervise the 
performance of the service. For instance, the concession ordinarily 
states an amount per kilowatt of electricity, per cubic meter of 
water or per kilometre of transportation which the concessionaire 
may charge at the outset. Nevertheless, it is recognized in advance 
by both parties that the State may from time to time alter, increase 
or decrease the concessionaire’s charges for such services to the 

 
179 Id. at 168-169. 
180 Id. at 168. As cited in PETER CAMERON, INTERNATIONAL ENERGY INVESTMENT 

LAW: THE PURSUIT OF STABILITY (Oxford University Press, 2010) at ¶ 3.16. 



OGD-92 ARBITRATION IN THE MENA 

(Release 3 – 2020) 

public. This type of concession, and this type of concession alone, 
carries the legal consequences mentioned by the speaker. 

An oil agreement, whether described as a concession, an agreement, 
or a contract, or a mining lease, differs fundamentally from an 
administrative contract. In oil agreements, the principal object is 
not that the concessionaire perform a service to the public for 
which a charge is made to the users of the service. Rather, the 
essence of such agreements is the production of petroleum and its 
export to other countries. The concessionaire does not collect a 
revenue from the public. Instead, he pays an agreed financial 
consideration to the State in return for the right to produce a 
mineral resource and export it.181 

The tribunal dismissed the Saudi government’s arguments regarding 
the applicability of administrative law to oil concessions on the following 
basis: 

In the course of the proceedings, the Government has attached a 
great deal of importance to the applicability of French administrative 
law, alleged to be of universal value inasmuch as its principles 
should be considered as an expression of the general principles of 
law recognized by civilized States in respect of concessions. Owing 
to the conspicuous role which this contention played in the 
Government’s argument, the Tribunal feels bound to stress that 
there is obviously no special reason to apply French law to a 
dispute between Saudi Arabia and an American corporation - a 
dispute which has no connection whatsoever with France. None of 
the theories which are held in France by some writers or by some 
judicial decisions has ever been ‘received’ in Saudi Arabia . .. 

Moreover, it is superfluous to observe that the rules of French 
administrative law, although technically much perfected, originated 
in concepts and needs peculiar to French society. They cannot be 
directly transposed to a theocratic monarchy such as Saudi 
Arabia, where there is no Conseil d’Etal which could review and 
possibly annul any administrative act alleged to be illegal, and 
where the regulatory power of the State has not even been 
provided for in the law. The autonomous notion of the ‘administrative 
contract’, at any rate, was evolved in French law at a fairly recent 

 
181 CATTAN, LAW OF OIL CONCESSIONS, supra note 158, at 80-81. 
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date. It is the product of a very long evolution, which is still 
continuing and fluctuating today. It is closely connected with the 
principle of the ‘separation of powers’, which is not recognized in 
Saudi Arabia, and with the duality of jurisdictions, civil and 
administrative, which is unknown in that State. Its aim is to avoid 
any interference of the ordinary Courts in administrative affairs. 
It is the result of conditions which are specifically French.182 

The conclusion of the Aramco Tribunal that the theory of administrative 
contracts had no place in international law, and in particular to its 
application to oil concessions, was also endorsed and adopted by Professor 
Dupuy, the sole arbitrator in the TOPCO v Libya case.183 

ix) Conflict between the Aramco Concession and the Onassis 
Agreement 

The Onassis Agreement was first entered into between the Kingdom 
of Saudi Arabia and Aristotle Onassis on 20th January 1954 and was amended 
several times up to 5th June 1955 by a series of letters between those two 
parties. It had 16 articles, the majority of which were not relevant to the 
dispute. The cause of the dispute was Articles IV and XV of that agreement, 
which provided that SATCO was to have a right of priority for the 
transport of oil for a period of thirty years, renewable for a further period 
by mutual agreement. Article IV, in particular, provided that: 

The Company [SATCO] will have the right of priority to ship and 
transport oil and its products exported from Saudi Arabia to foreign 
countries by way of the sea whether shipment is effected from 
Saudi Arabian ports or from the terminals of pipelines abroad and 
whether that shipment is effected by the concessionary companies 
themselves or their parent companies or the buyers (of oil and its 
products).184 

This right of priority was conditioned by the following two requirements: 

A. The concessionary companies, their parent companies or the 
buyers had the right to renew or replace such tankers, provided 

 
182 Saudi Arabia v. Aramco, supra note 143, at 215-216. 
183 TOPCO v. Libya, supra note 166, at 433. See also DOLZER AND SCHREUER, supra 

note 10, at 159. 
184 Saudi Arabia v. Aramco, supra note 143, at 207. 
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that the total tonnage did not exceed the total tonnage of the 
tankers engaged prior to 31st December 1953. 

B. The rate of freight to be charged by SATCO shall not exceed 
the average cost of transportation of the offtakers as reflected 
by the Quarterly Average Freight Rate Assessment. 

Saudi Arabia argued that Aramco was not entitled to the absolute right 
to transport oil beyond Saudi territorial waters, since that right was not 
expressly provided in the concession agreement. It further argued that even 
if Aramco was conferred such a right, it was in breach of the concession by 
transferring those rights to a third party, i.e., their buyers. Aramco submitted 
that it had, by virtue of its agreement, the exclusive right to transport 
petroleum extracted by it to any place overseas and upon such terms as it 
chose. 

The tribunal found that Aramco’s rights under Article 1 of its concession 
agreement granted it the exclusive right to: 

a) search for petroleum, which was expressed by the words: 
explore and prospect; 

b) extract oil, which was expressed by the words: drill for and 
extract; 

c) refine petroleum and produce its derivatives, which was 
expressed by the words: treat and manufacture; and 

d) transport petroleum, to sell it abroad and to dispose of it 
commercially, which were expressed by the words: transport, 
deal with, carry away and export.185 

The tribunal held that the terms used in Article 1 must be understood 
in their plain, ordinary and usual sense, which is the sense accepted in the 
oil industry.186 It further found that the right of preference provided in 
Article IV (A) of the Onassis Agreement was illusory, since it excessively 
limited the exercise of Aramco’s rights under Article 1 of its concession 
agreement, in particular, its exclusive right to transport its crude oil:187 

It is obvious that Article IV of the Onassis Agreement is incompatible 
with Aramco’s exclusive right, in that it provides that the Government 

 
185 Id. at 176. 
186 Id. at 179. 
187 Id. at 208. 
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undertakes to compel all present and future concessionary oil 
companies in Saudi Arabia to ship and carry the oil and its products 
exported from Saudi Arabia to foreign countries whether shipped by 
the concessionary companies themselves or by their parent 
companies or by their buyers on board the tankers belonging to 
the Saudi Arabian Tankers Company Limited.188 

x) Dispositives of the Award 

The tribunal’s conclusions dealt with the conflict between Article 1 of 
the Aramco Concession and Article IV of the Onassis Agreement by 
addressing the three questions posed by the Kingdom and the one question 
posed by Aramco in Article III of their 1955 Arbitration Agreement. Its 
award did not deal with damages of any sort. Rather, it was declaratory in 
nature, confined to the proper interpretation of the 1933 Agreement and to 
Aramco’s exclusive rights under that agreement: 

It is appropriate to note that neither of the Parties claims damages 
for an alleged injury. The dispute is clearly limited to legal questions; 
it relates to the meaning of the 1933 Concession, to its interpretation 
and not to its validity. The question to be decided is whether, 
through an interpretation of the 1933 Concession Agreement, 
Aramco itself, or its parent companies or buyers, can be compelled 
to use for the transportation of oil and oil products on the high 
seas tankers which they have not freely chosen, and whether the 
rights granted to Aramco under its Concession Agreement authorize 
the Company lawfully to resist the implementation of Article IV of 
the Onassis Agreement, ratified by Royal Decree No. 5737. The 
Parties are seeking an exact determination of their respective rights 
and obligations in order to be able to do what is right and just in 
the matter and to resume their traditional friendly relations.189 

The tribunal therefore concluded that: 

a) Aramco had the exclusive right under its Concession Agreement 
to transport its oil and products by land or by sea within Saudi 
Arabia, within the territorial waters of that State and on the high 
seas to all foreign countries overseas, as it chooses, by such 
means and on such terms as it deemed advisable; 

 
188 Id. at 210. 
189 Id. at 144-145. 
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b) The Aramco Concession was contractual in character, and not 
a public service concession, and could not be modified by the 
granting State without the Company’s consent; 

c) Aramco exercised its exclusive right to transport and export 
by sea its crude oil and products in a manner consistent with 
its Concession Agreement; 

d) Aramco did not make an assignment of its exclusive right of 
transport to its buyers, or to any other person, company or 
corporation; 

e) Sale terms in the international oil industry did not involve the 
assignment of any rights of the concessionaire; 

f) Saudi Arabia could not compel Aramco to give the right of 
using its installations to any third parties; 

g) Aramco cannot be forced to recognize a right of priority or 
preference, contrary to its exclusive right, in favour of any 
tankers, by whomsoever they may be owned or whatever flag 
they may fly; 

h) Aramco’s offtakers and buyers acted in conformity with the 
rules of the Law of Nations, which guarantees all foreign 
merchant vessels free access to territorial waters and foreign 
ports and which cannot be impeded by an agreement concluded 
by the State of Saudi Arabia with third parties, granting them 
rights of priority or of preference for such transport; 

i) The Onassis Agreement was neither a Law of the State of 
Saudi Arabia nor a government regulation. It was a contract 
concluded by the government with a third person and it cannot 
have any effect as regards Aramco or its offtakers and buyers; 

j) Saudi Arabia may not compel Aramco to recognize a right of 
priority or preference to tankers flying any flag whatsoever, 
irrespective of any consideration of the economic consequences 
of this right; and 

k) Article IV of the Onassis Agreement was in conflict with the 
Aramco Concession Agreement and was not effective against 
Aramco.190 

 
190 Id. at 226-228. 
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As a result, the majority of the tribunal held that: 

Aramco must succeed in the arbitration. The transport provisions 
of the Agreement with Aramco must prevail over those of the Onassis 
Agreement and Aramco retained the exclusive right to transport 
the oil in question. That right was in the nature of an acquired right 
and could not be modified without Aramco’s consent. The Onassis 
Agreement, which was concluded by the Saudi Arabian Government 
with a third party, could not have any effect on Aramco or on those 
who purchased its oil.191 

Mr. Hassan, the Kingdom’s appointee, delivered a dissenting opinion 
that Aramco could not have been granted a right to maritime transport by 
“implication” and that “in 1933 the Parties could not have envisaged the 
grant of an exclusive right to transport by sea of the oil which could have 
been eventually discovered.”192 

The Kingdom of Saudi Arabia voluntarily complied with this award, 
as explained a number of years later by King Faisal: 

Peace on earth will not be attained unless the grounds of right and 
justice have been firmly rooted in each state where citizens and 
non-citizens alike may enjoy them, so that all are assured of the 
authority of law to uphold their dignity, protect their possessions 
and help them exercise their freedom. 

In compliance with the Muslim (Shari’ah Law) provisions, which 
we strictly apply in our country, we place right and justice in such 
a position that no one can detract from it. All are equal before the 
Law, and all appear before the courts as claimants or defendants 
without distinction or immunity to anyone even though he be the 
Head of State. Nor does the hatred of us by any foreign community 
prevent us from upholding justice in its favor, even against 
ourselves. The Koran enjoins us, “let not the hatred of a people 
incite you not to act fairly; act fairly, that is nearer to piety”. In 
this connection, the Kingdom of Saudi Arabia has set a magnificent 
example for all the nations of the world. We implement the ruling 
which an arbitration court rendered in favor of a foreign company 
and against the Government with the same strictness and alacrity as 
we implement a ruling rendered in our favor. This we do voluntarily 

 
191 Id. at 134. 
192 Id. at 229. 
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and willingly because we are executing one of the injunctions of 
God Almighty.193 

The Sidon Price Claim 

Aramco initiated one other arbitration against the Saudi government, 
which was settled at the last minute. It dealt with a pricing claim on the 
Tapline,194 which was owned by Aramco’s shareholders. The dispute was 
called the “Sidon Price Claim” because of the pipeline’s terminus at a 
town in Lebanon with that name: 

… we had the Sidon Price Claim come up, which was where the 
Saudi government felt that Aramco owed money on the oil that 
was transported through Tapline’s thousand mile pipeline to the 
Mediterranean, even though Tapline had paid its portion and they 
wanted to double dip. We were really right in it, but we finally 
settled that. They were claiming $283 million and we settled for 
$180 million on it, because of another thing. We had won the Onassis 
case.... 

We had won that, and Faisal - then Crown Prince, later King, who 
was our friend, was a little stung by that, and not very happy. That 
meant so much to us that we felt, “Okay, we’re not going to push 
our point.” We did take them to arbitration on the Sidon Price 
Claim, and Faisal got mad. He said, “You guys should be able to 
settle this short of arbitration.” So we negotiated - we appointed 
our arbitrator and they appointed their arbitrator - but Faisal 

 
193 Letter from King Faisal to the President of the Washington World Conference on 

World Peace Through Law (September 1965), quoted in Yamani, Foreign Investment 
Atmosphere in Saudi Arabia, in PRIVATE INVESTORS ABROAD-STRUCTURES AND 
SAFEGUARDS 53, 58-59 (1966). 

194 The Trans-Arabian Pipeline Company (“Tapline”) was originally set up as a separate, 
distinct company with the same shareholdings as Aramco. The Aramco shareholders 
intentionally did not make Tapline a subsidiary of Aramco because they wanted Aramco 
to only do business in Saudi Arabia, along with wanting to insulate Aramco from the 
governments of the neighbouring countries where the pipeline route could transit to the 
Mediterranean Sea, in the event of any diplomatic disagreements. That changed in 1964 when 
the Trans-Arabian Pipeline Company became a wholly owned subsidiary of Aramco. The 
Tapline began operations in 1947 and exclusively carried Aramco crude oil. It was the world’s 
largest oil pipeline system when it was built, running more than 1,200 km from Abqaiq, 
Saudi Arabia to its export terminal at Sidon, Lebanon with a maximum capacity of 500,000 bpd. 
The section of the pipeline from Jordan to Lebanon ceased operations in 1976, with the 
remainder of the line operating at reduced capacity until 1990. Saudi Aramco fully closed 
the Tapline company in 2002. 



 OIL & GAS DISPUTES OGD-99 

(Release 3 – 2020) 

didn’t want it to go ahead. He wanted us to settle it. So we were 
very generous in the settlement, and settled that, primarily because 
we felt we could, after we had upheld our rights to ship oil world-
wide in the Onassis case.195 

As a result, the parties signed a settlement agreement on 24 March 1963. 

Samsung Engineering v. Saudi Arabia 

Samsung Engineering Co. Ltd., a South Korean firm, was the contractor 
in two power generation projects in Saudi Arabia. The first project was 
with Saudi Aramco, which it began in 2011 and completed in 2015, to 
construct a power plant to supply electricity to Saudi Aramco’s Wasit gas 
processing facility. The second project was to build a $3 billion power 
plant to provide electricity to the Yanbu industrial complex for a partnership 
between Chinese investors and the Saline Water Conversion Corporation.196 

Samsung initiated ICSID proceedings against Saudi Arabia pursuant 
to the Korea-Saudi Arabia bilateral investment treaty. The case197 was 
registered by ICSID on 10th November 2017 and is still pending. There are 
no materials on this case on the ICSID website. 

[4.3] Kuwait 

The Anglo-Persian Oil Company first expressed its interest in an oil 
concession from the Shaikh of Kuwait in November 1911. It did so through 
the British Political Resident in the Gulf. As a result of Britain having a 
long-term imperial strategic interest in protecting the Middle East against 
hostile interests, the British government provided subsidies to most of the 
Persian Gulf sheikdoms in exchange for pacts requiring British approval 
of actions involving foreign governments and companies. This discussion 
continued on for many years until Shaikh Ahmad received a telegram from 
Major Frank Holmes of Eastern and General Syndicate Ltd. in May 1923 
expressing an interest in acquiring an oil concession from him. The Shaikh 
granted the Major an oil concession option on the Kuwait-Saudi Arabian 
Neutral Zone in May 1924. Major Holmes in November 1927 was 
successful in making agreements with Gulf Oil Corporation (“Gulf Oil”) 

 
195 Interview with William Owen, former Aramco General Counsel, supra note 152 

at 318-319. 
196 Saudi Arabia faces a second BIT claim within days, as Korean investor turns to 

arbitration (November 13, 2017). Investment Arbitration Reporter at www.iareporter.com. 
197  Samsung Engineering Co., Ltd. v. Kingdom of Saudi Arabia (ARB/17/43). 

https://icsid.worldbank.org/cases/case-database/case-detail?CaseNo=ARB/17/43. 
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of the United States on its options covering Bahrain, the Al-Hasa area in 
Saudi Arabia and Kuwait. Gulf Oil eventually dropped its options on Bahrain 
and Saudi Arabia when it became a participant in the Iraq Petroleum 
Company and a party to the “Red Line Agreement”, but it continued its 
pursuit of an oil concession in Kuwait with the assistance of Frank Holmes. 

After much pressure from the U.S. government on the British 
government,198 APOC and Gulf agreed in December 1933 to become 50/50 
partners in negotiating a Kuwait oil concession through a jointly owned 
company, Kuwait Oil Company (“KOC”). On December 23rd, 1934, Shaikh 
Ahmad signed the Kuwait Oil Concession with KOC, which was the first 
oil concession awarded in Kuwait. KOC discovered the Burgan oil field 
in 1938, which to this day is one of the largest oil fields in the world. KOC 
was the major oil producer in the country with more than 90% of the 
country’s production. Similar to the transition in Saudi Arabia, Kuwait signed 
an agreement with BP and Gulf on March 5th, 1975 that progressively 
increased Kuwait’s control of KOC over a number of years until Kuwait 
achieved complete control of its oil resources. Similar to the Aramco 
shareholders in Saudi Arabia, BP and Gulf opted for a negotiated settlement, 
rather than dispute the takeover with Kuwait. 

Another oil company operating in Kuwait was the Arabian Oil 
Company (“AOC”), which was Japanese owned. It obtained a Concession 
in 1958 relating to the Continental Shelf of the Divided Zone, outside a 
six-mile territorial sea belt and exclusive of certain islands. AOC managed 
to continue its operations without Kuwait nationalizing its assets. The 
other oil concession granted by the Shaikh of Kuwait was a completely 
different story. 

Kuwait granted its second oil concession to the American Independent 
Oil Company (“Aminoil”) in an area known as the “Kuwait-Saudi Arabia 
Neutral Zone” on 28th June 1948 for a term of 60 years. The British 
authorities, acting in agreement with the two sheikhdoms, had established 
this neutral zone in 1922.199 Aminoil’s concession was situated in the 
Kuwait part of the neutral zone, while Saudi Arabia had granted a concession 
in its part of the Zone initially to Aramco in 1939 and subsequently to the 
Getty Oil Company in 1949. The Aminoil Concession Agreement was a 
“classic” oil concession agreement, which was modelled, article by article, 

 
198 IRVINE ANDERSON, ARAMCO, THE UNITED STATES, AND SAUDI ARABIA: A STUDY OF 

THE DYNAMICS OF FOREIGN OIL POLICY, 1933-1950 (Princeton University Press, 1981) at 40. 
199 Kuwait, which had previously been a protectorate of the United Kingdom, became 

fully independent in 1961. Kuwait and Saudi Arabia subsequently concluded a treaty of 
their own on 7th July 1965 formally recognizing this “Divided Zone”. 
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on the KOC concession agreement.200 The agreement provided for a down 
payment of US$ 7.25 million that was described “as a spectacular bid… 
which horrified the majors”,201 and a fixed royalty of US$ 2.50 per ton. 
Aminoil and Getty Oil concluded an agreement on 26th June 1956, approved 
by the two governments, which established a common and coordinated 
program of exploitation in the neutral zone, with a Joint Operation Committee 
to supervise their respective field operations. 

Aminoil202 was an American oil company incorporated in Delaware 
in 1947, whose primary business was its oil concession in the Kuwait-Saudi 
Arabia Neutral Zone. Aminoil’s production and exportation of petroleum 
products from Kuwait began in 1954. Throughout its history, Aminoil was 
a minor player in Kuwait, barely achieving 2.5 percent of total Kuwait 
output. Its Kuwaiti concession suffered from low-grade reserves, which 
required extensive, extra capital and operating costs. As a result, its Kuwaiti 
business faced difficulties and delivered poor returns throughout the 1960s. 

The original 1948 Aminoil concession was formally amended once, 
along with several later attempts to negotiate a revised agreement. In 1961, 
Kuwait and Aminoil amended the original agreement with a Supplemental 
Agreement, which increased the taxes and royalties payable to Kuwait to 
57%. The 1961 Agreement included a “most-favoured nation clause”, an 
Article 9, which was later referred to as an “adaptation clause.” 

In 1973, the parties began discussing the revision of the concession 
without ever signing a revised agreement. This 1973 Draft Agreement once 
again provided for substantial increases in the taxes and royalties payable 
to the Government. It included more stringent requirements for oilfield 

 
200 Alan Redfern, The Arbitration between the Government of Kuwait and Aminoil 55 

Br Yearbook of International Law, 65-110 (1985) at 66. 
201 Anthony Sampson, THE SEVEN SISTERS (1975). 
202 Ralph K. Davies, a former vice president of Standard Oil of California and the 

deputy petroleum coordinator for U.S. national defence during World War II, organized 
Aminoil, recruited a number of American independents as investors in the company, and 
negotiated its concession in the Kuwait neutral zone. He was heavily involved in Casoc’s 
(Aramco) operations in Saudi Arabia while he was with Socal. He subsequently brought 
James McPherson to Aminoil as part of his management team. McPherson first went to 
Saudi Arabia in 1944 to serve as vice president and resident administrative officer for 
Aramco. He resigned over policy differences in 1949 and moved to Aminoil to run its 
operations in the neutral zone. 

Aminoil was bought in 1970 by RJ Reynolds Industries Inc., a tobacco conglomerate, 
for $56 million; followed by the purchase of Burma Oil with its holdings in SE Asia. In 
September 1984, RJ Reynolds sold Aminoil to Phillips Petroleum for $1.7 billion. By the 
time it was taken over and absorbed into Phillips, Aminoil was the United States’ second-
largest independent petroleum exploration and production company with operations in 
California, Argentina, the North Sea and Indonesia. 
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practice. There was a stipulation that the “Tehran Agreement” and the 
“Geneva Agreements”,203 which were negotiated between representatives 
of the oil companies and producer governments, should apply as if Aminoil 
had been a party to them; and that any subsequent modifications to these 
Agreements should also apply 

The parties’ intent was for the Draft Agreement to be ratified by the 
Kuwait Parliament, along with a new income tax law to enable Aminoil to 
take advantage of United States double taxation immunity. The agreement 
was never ratified, and no change was made to Kuwait’s income tax law. 
However, at the Government’s request, Aminoil did agree in a December 
1973 letter to treat the Draft Agreement as though it was in force. From 
that date onwards, Aminoil paid its taxes and royalties on the basis set out 
in the 1973 Draft Agreement. 

In 1974, the Gulf States adopted the “Abu Dhabi Formula”,204 which 
provided for further increases in tax and royalty rates. Kuwait informed 
Aminoil in October 1975 that the Abu Dhabi Formula was to apply to 
Aminoil’s concession retroactively from November 1974. Extensive 
negotiations took place between Aminoil and the Government during 1976. 
In those discussions, (a) Aminoil conceded that the Abu Dhabi Formula 
would apply to its concession, but only from October 1975 onwards, which 
was the date it received the notification from the Government, and (b) it 
also sought other changes in the financial arrangement to ensure that it 
received what it regarded as a reasonable profit. 

No agreement was reached. Instead, Aminoil continued to make 
payments based on the 1973 Draft Agreement, rather than applying the 
Abu Dhabi Formula. This was to be the crisis that eventually led to the 
arbitration between the two parties.205 During further negotiations in 1977, 
Aminoil proposed that the concession be replaced by a service agreement 
in which Aminoil would operate as the Government’s contractor. The 

 
203 The Tehran Agreement was made in February 1971, between six Gulf States and 

twenty-three oil companies. It adjusted the posted price of “marker” crude. This agreement was 
to have lasted for five years, but was amended by the Geneva I and Geneva II Agreements, 
made in January 1972 and June 1973, which increased the “take” of producer governments. 

204 The price of oil increased dramatically after the Middle East war in October 1973. 
As a result, so did the profits of the oil companies, which were viewed as “windfall”. Three 
Gulf States (not including Kuwait) met in Abu Dhabi in November 1974 to devise a 
formula to restrict those profits, which became known as the “Abu Dhabi Formula”. OPEC 
announced at its December 1974 meeting in Vienna that, in accordance with the decision 
taken at Abu Dhabi, average government “take” would be set at US$ 10.12 per barrel on 
“marker” crude as of January 1, 1975. This meant that oil companies would be restricted 
to receiving an average of 22 cents per barrel on “marker” crude.  

205 Redfern, supra note 200 at 72. 
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Government accepted this suggestion on a preliminary basis, but no 
agreement was concluded. 

On 19th September 1977, Kuwait promulgated Decree Law No. 124, 
which terminated the Aminoil concession and nationalized all of Aminoil’s 
assets in Kuwait. This Law provided that a committee appointed by the 
Government would assess any compensation due to Aminoil and any 
outstanding obligations it had to Kuwait. Aminoil protested the enactment 
of Law No. 124 and initiated its now famous arbitration, rather than submit 
itself to the committee provided for under that law. This resulted in the most 
cited state investment arbitration case,206 which became a microcosm of 
the disputes that arose from Middle Eastern governments’ demands for a 
greater share of and control over their resource revenue. The Aminoil case 
enunciated many of the fundamental principles accepted today in investor 
state disputes, such as the principle of “legitimate expectations” and the usage 
of stabilization clauses. It even referred to the concept of “lex petrolea” 
for the first time in any arbitration case. 

Kuwait v. Aminoil 

Both parties claimed substantial sums of money from each other. The 
Government claimed: (a) more than US$ 32 million under the financial 
provisions of the Draft 1973 Agreement, (b) more than US$ 90 million 
applying the “Abu Dhabi Formula”, and (c) more than US$ 18 million for 
liabilities of Aminoil assumed by the Government after its nationalization. 
In response, Aminoil claimed: (a) more than US$ 423 million that it paid 
under the terms of the Draft 1973 Agreement, which it argued it should not 
have paid since that Draft Agreement was ineffective, and (b) US $2,587 
million for profits it lost as a result of the unlawful termination of its 
concession.207 

The Aminoil legal team was led by William L. Owen, former Aramco 
General Counsel. He explained his involvement as follows: 

I was approached by the American Independent Oil Company, 
which had not knuckled under to the government’s demands for 
participation (part ownership) in the various oil companies around 
the world. The way all the other oil companies had. It was alone. It 
said (to Kuwait), “You have no right to take our property without 

 
206 Government of Kuwait v. American Independent Oil Company (AMINOIL), Award 

of 24 May 1982, 66 International Law Reports 518 (1982), and IX Yearbook Commercial 
Arbitration 71 (1984). 

207 Redfern, supra note 200 at 74-75. 
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fair compensation. So we’re not going to sign any agreement with 
you, we protest it.” The Kuwaitis kicked them out, and they came 
to me. I took the case.208 

His legal team included Stephen Schwebel and Richard Young, who 
were members of the Aramco legal team in the Aramco arbitration, and 
Pierre Lalive, who was the tribunal secretary general in the Aramco 
arbitration, and Jean Flavian Lalive. 

The Kuwaiti legal team was led by Dr. A. Reda, Head of the Department 
of Legal Advice and Legislation of the Government of Kuwait, and 
Counsellor Sayed Badr. Outside counsel were Alan Redfern and Martin 
Hunter of the Freshfields law firm in London, along with Ahmed Al-
Kosheri of Cairo, Egypt. 

i) The Arbitration Agreement 

Aminoil initially invoked the arbitration provisions under Article 18 
of the 1948 agreement, which provided for the arbitration to be located in 
London. The Government refused to agree to this request because it regarded 
the 1948 agreement as superseded by the agreement revisions in 1961 and 
1973. Aminoil then attempted to unilaterally proceed with the arbitration 
under the 1948 agreement by appointing Sir Gerald Fitzmaurice, a former 
judge of the International Court of Justice. Article 18 of that agreement 
provided that, in the event of a dispute, each party could nominate one 
arbitrator and that, if it failed to do so within sixty days, “its arbitrator 
may at the request of the other party be designated by the British Political 
Resident in the Persian Gulf.” The arbitrators were then to appoint a “referee”, 
failing which, the appointment was to be made by the same British 
Political Resident in the Persian Gulf. The Kuwait government refused to 
appoint its arbitrator, which resulted in Aminoil being stuck, because the 
“British Political Resident in the Persian Gulf” no longer existed. 

Aminoil could have proceeded under the arbitration clause of the 1973 
Draft Agreement that contained a modern arbitration clause, which provided 
for a tribunal of three arbitrators (rather than the old style approach of two 
arbitrators and a referee, as in the 1948 agreement) and which reserved the 
power of appointment in default to the President of the International Court 
of Justice (rather than to the British Political Resident). 
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However, Aminoil refused to do so because it took the position that the 
1973 Draft Agreement was devoid of legal effect. After lengthy negotiations, 
Aminoil and the Government agreed upon a new Arbitration Agreement 
on 23rd June 1979 establishing an ad hoc arbitration. The 1979 Arbitration 
Agreement provided for arbitration in Paris. It named each of the party 
appointed arbitrators, along with providing that the President of the 
International Court of Justice would appoint the president of the tribunal. 
Aminoil once again appointed Sir Gerald Fitzmaurice. The Kuwaiti 
government appointed Professor Hamad Sultan, a leading Egyptian 
lawyer. Both parties agreed upon Professor Paul Reuter, a distinguished 
French lawyer, as president of the tribunal, who, on the application of both 
parties, was appointed by the President of the ICJ. Professor P. Cahier, of 
the Institut Universitaire de Hautes Etudes Internationales de Geneve, was 
appointed as secretary of the tribunal. 

ii) The Procedural Law of the Arbitration 

Article IV(1) of the 1979 Arbitration Agreement provided that, “subject 
to any mandatory provisions of the procedural law of the place in which 
the arbitration is held”, the tribunal was to establish the rules of procedure 
“on the basis of natural justice and of such principles of transnational 
arbitration procedure as it may find applicable”.209 

Aminoil contended that this (together with other factors) meant that 
the arbitration was “delocalized”, i.e., the law governing the arbitration was 
not the law of France as the “seat” of the arbitration, but an autonomous 
system of law, which was to be derived from international law. In making 
this argument, Aminoil referenced the holdings made regarding the law 
governing the arbitration in the Saudi Arabia v Aramco and the TOPCO v 
Libya arbitrations. Kuwait argued the opposite stating that it should be the 
law of the seat of arbitration governing the arbitration, which was France. 
It cited the BP v Libya and the Liamco v Libya cases in support of its 
argument.210 

The tribunal decided that this provision made the proceedings subject 
to the mandatory provisions of French law, since it was the law of the seat 
of arbitration, while leaving it to the tribunal to prescribe procedural rules, 
insofar as French law permitted, on the basis of natural justice and 
principles of transnational arbitration.211 Even though the tribunal agreed 
with the government’s position, it appeared to do so on the mistaken 
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presumption that both parties had chosen the French legal system for 
determining the procedural law, “rather than on the operation of an objective 
legal principle”.212 

iii) The Substantive Law of the Concession Agreement 

The 1973 Draft Agreement contained the following choice of law clause: 

The parties base their relations with regard to the agreements 
between them on the principle of goodwill and good faith. Taking 
account of the different nationalities of the parties, the agreements 
between them shall be given effect, and must be interpreted and 
applied, in conformity with principles common to the laws of 
Kuwait and of the State of New York, United States of America, 
and in the absence of such common principles, then in conformity 
with the principles of law normally recognized by civilized States 
in general, including those which have been applied by international 
tribunals.213 

Even though Aminoil had not objected to this particular choice of law 
clause (in fact, it referenced this clause in its arguments to support its 
position on this issue), another solution had to be found, since it claimed 
that the 1973 Draft Agreement was not legally valid. As a result, the parties 
agreed that the tribunal would decide on what system of law was 
applicable in Article III(2) of the 1979 Arbitration Agreement, which 
provided that: 

The law governing the substantive issues between the Parties shall 
be determined by the Tribunal having regard to the quality of the 
Parties, the transnational character of their relations and the 
principles of law and practice prevailing in the modern world.214 

The Government took the position that, since its agreement with 
Aminoil was a State contract, the tribunal should follow the normal rule 
and apply the law of the State party to the contract. Aminoil argued that 
the concession agreement should be removed from the ambit of State law 
and “internationalized”. It pointed to the “choice of law” clause in the 
1973 Draft Agreement (which is reproduced above) and argued that, 
although the 1973 Draft Agreement had not been formally ratified, this 
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showed that both parties were familiar with the concept of the “general 
principles of law”. Aminoil maintained that by including the provisions of 
Article III (2) in the 1979 Arbitration Agreement, the parties had chosen 
these general principles as a “transnational law”, which governed their 
relationship. It described those general principles as:215 

(a) pacta sunt servanda;  

(b) reparation for injury; 

(c)  respect for acquired rights; 

(d) the prohibition against unjust enrichment; 

(e) the requirement of good faith, including (i) the prohibition 
against abuse of rights and (ii) estoppel or preclusion. 

The tribunal decided that on the substantive issues, Kuwaiti law 
applied to matters over which it was the law most directly involved. 
However, public international law and the general principles of law 
were also relevant. It was a common feature of Kuwaiti’s oil 
concessions that they were to be interpreted and applied in accordance 
with the principles of law common to Kuwait and the State of the 
concession-holder and, in the absence of such common principles, by 
the general principles of law. 

Since it was unrealistic to suppose that a different legal regime governed 
each of these concessions, the general principles of law were of importance. 
The same result followed from Article III (2) of the 1979 Arbitration 
Agreement. These different sources of law were not in contradiction, since 
international law was an integral part of the law of Kuwait, while the 
general principles of law recognized the rights of the State as protector of 
the general interest.216 

The tribunal’s decision on this point has been criticized on the following 
basis: 

It was confused on this issue by saying that the law of Kuwait 
comprises international law which includes the general principles 
of law. In other words, the Tribunal applied a combination of three 
different laws: (1) the law of Kuwait; (2) international law; and 
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(3) general principles of law. A combination which can hardly 
work and would produce conflicting results.217 

The Government’s counsel did not see any merit in this criticism because: 
“The tribunal’s decision rests on traditional respect for the law of the State 
which is a party to the contract, yet takes account - through its express 
reference to public international law - of the protection which international 
law gives to the legitimate expectations of the foreign investor.”218 

iii) Claims 

The parties recognized and confirmed in their 1979 Arbitration 
Agreement that the restoration of Aminoil’s position prior to 20th September 
1977 or the resumption of operations under the 1948 concession agreement 
was impracticable, and therefore agreed to limit their claims to monetary 
compensation or damages. As a result, Article III(1) of the 1979 Arbitration 
Agreement provided that: 

The Tribunal shall decide according to law: 

(i) The amount of compensation, if any, payable by the 
Government to the Company in respect of the assets 
acquired by the Government under Article 2 of Decree 
Law No. 124. 

(ii) The amount of damages, if any, payable by the Government 
to the Company in respect of termination of the Agreement 
of 28 June 1948 by Article I of Decree Law No. 124. 

(iii) The amount payable to the Government by the Company, 
and/or the amount payable to the Company by the 
Government, in respect of royalties, taxes or other 
obligations of the Company, in which connection the 
Tribunal shall determine the validity or invalidity of any 
amendments or supplements to the 28 June 1948 Agreement 
which are relevant.219 

The Government made a number of arguments, including that both 
parties had agreed on multiple occasions to major revisions in the 
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concession, that it fell into a category of administrative contract, which 
allowed special powers to be reserved to the state, and that it was 
unreasonable to assume that a state could restrict its future legislative 
freedom for the entire life of the concession. It also argued that the 
stabilization clauses were “colonial type” in nature that had been superseded 
by events such as the independence of Kuwait. The Government also 
argued that the current trend in modern international law was for states to 
retain control over their resources as reflected in the UN General Assembly 
Resolution 1803 on Permanent Sovereignty over Natural Resources. Finally, 
it claimed that Aminoil was in breach of its obligation regarding “good 
oilfield practice” under the concession. As a result, the Government claimed 
the following compensation: 

a) Royalties and taxes due (i) under the 1973 Draft Agreement for 
the period 1 January 1977 to 19 September 1977 and (ii) under 
the Abu Dhabi Formula for the period 1 November 1974 to 19 
September 1977. 

b) Aminoil’s liabilities to third parties as at 19 September 1977. 

c) Damages in relation to “lost oil” as a result of Aminoil’s alleged 
failure to operate the oil fields efficiently and in accordance 
with “good oil-field practice”. 

d) Expenditure required at the oil fields and the oil terminal as a 
result of Aminoil’s alleged failure to follow “good oil-field 
practice”. 

Aminoil argued that the 1977 Decree was an illegal act, a breach of 
the concession and discriminatory. It claimed that the termination of the 
concession and the seizure of its assets was in violation of the stabilization 
clauses and of international law. Since the concession was governed by 
transnational law, the general principles of law applied, which included 
respect for acquired rights and pacta sunt servanda. As a result, Aminoil 
claimed the following compensation: 

a) Loss of profits. 

b) If compensation for loss of profits throughout the concession 
was not awarded, the value of physical facilities. 

c) The value of Aminoil’s other assets. 

d) Overpayments allegedly made by Aminoil to the Government. 



OGD-110 ARBITRATION IN THE MENA 

(Release 3 – 2020) 

Aminoil also asked that the Government’s claims against it be rejected 
except that an amount be credited to the Government in respect of such of 
Aminoil’s liabilities as had been paid or assumed by the Government. Both 
parties sought interest.220 

iv) 1973 Draft Agreement 

The tribunal found that the 1973 Draft Agreement was valid and binding 
on the parties. Although the Draft Agreement had never formally entered 
into force, Aminoil’s letter of December 1973 constituted a separate, binding 
agreement to apply its terms on a provisional basis. Even if Aminoil’s 
consent was given under constraint, it did not deprive the agreement of its 
validity. It did mean, however, that the scope of that consent should not be 
enlarged by extensive interpretation. The tribunal also found that the 1948 
agreement had been modified by certain other tacit consents and informal 
arrangements.221 

v) Stabilization 

The various iterations of the concession agreement included stabilization 
clauses, starting with Article 17 of the original 1948 agreement, which 
provided that: 

The Shaikh shall not by general or special legislation or by 
administrative measures or by any other act whatever annul this 
Agreement except as provided in Article 11. No alteration shall be 
made in the terms of this Agreement by either the Shaikh or the 
Company except in the event of the Shaikh and the Company 
jointly agreeing that it is desirable in the interest of both parties to 
make certain alterations, deletions or additions to this Agreement.222 

Article 11(B) of the 1948 agreement (as amended by Article 7(g) of 
the 1961 Supplemental Agreement) further stated that: 

Save as aforesaid this Agreement shall not be terminated before 
the expiration of the period specified in Article 1 thereof except by 
surrender as provided in Article 12 or if the Company shall be in 
default under the arbitration provisions of Article 18.223 
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The 1961 Supplemental Agreement provided a new clause, Article 9, 
which was initially called a “most-favoured nation clause”, but which the 
Tribunal referred to as an “adaptation” clause (or what was sometimes 
called a “rebalancing” clause), that stated: 

If, as a result of changes in the terms of concessions now in 
existence or as a result of the terms of concessions granted hereafter, 
an increase in benefits to Governments in the Middle East should 
come generally to be received by them, the Company shall consult 
with the Ruler whether in the light of all relevant circumstances, 
including the conditions in which operations are carried out, and 
taking into account all payments made, any alterations in the terms 
of the agreements between the Ruler and the Company would be 
equitable to the Parties.224 

Section V of the First Annex of the 1973 Draft Agreement included 
further assurances around stabilization of the fiscal terms by stating that 
Aminoil “should not be denied a reasonable opportunity of earning a 
reasonable rate of return (having regard to the risks involved) on the total 
capital employed in its business attributable to Kuwait”.225 

The tribunal responded to the parties’ arguments on these stabilization 
clauses as follows: 

A straightforward and direct reading of them can lead to the 
conclusion that they prohibit any nationalization. Such is the view 
maintained by the Company. The Government of Kuwait on the 
other hand, in a series of arguments the merits of which the Tribunal 
must now consider, maintained that, on the contrary, these clauses 
did not prevent a nationalization.226 

The tribunal found that the stabilization clauses were valid and binding 
on Kuwait, and that they were not contrary to public international law. 
However, there was no rule of jus cogens prohibiting States from exercising 
its public authority in regard to natural resources. As a result, the tribunal 
decided that Decree Law No. 124 was not inconsistent with the concession’s 
stabilization provisions. It also found that this law was not confiscatory in 
nature and a valid exercise of the State’s right of nationalization. 
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According to the tribunal, Article 17 of the 1948 original agreement 
and Article 11 of the 1961 Supplemental Agreement contained no express 
reference to nationalization and could not be interpreted as prohibiting 
nationalization for the lifetime of an especially long concession. These 
provisions did, however, provide a guarantee against measures of a 
confiscatory character.227 

The tribunal further found that Article 9 of the 1961 Supplemental 
Agreement contained more than a requirement of consultation. It was a 
recognition that, if there was a general development in the terms of Middle 
East oil concessions in favour of the concessionary States, there was an 
obligation in principle to adjust the balance of the Aminoil concession in 
favour of Kuwait. Only the amount of the adjustment remained to be 
considered in the light of the requirement that the new arrangements 
should be equitable to both parties. Article 9 was based on the assumption 
that notions of what was equitable would change during the lifetime of the 
concession.228 

The amendments to the concession, beginning with the introduction 
of the new Article 9 in 1961, brought about a change in the whole character 
of the concession. The State became the dominant partner, acknowledged 
as such by Aminoil. The stabilization clauses thus lost the absolute character 
that they may once have had. This was not a case of fundamental change 
of circumstances (rebus sic stantibus) leading to a departure from the 
contract but of a change in the nature of the contract resulting from the 
conduct of the parties.229 

The nationalization was not rendered invalid because it came at a time 
when the parties were negotiating. The failure of these negotiations to 
produce an agreement may have been decisive for the date of nationalization 
but it was already the policy of Kuwait to nationalize the concession at 
some stage. Moreover, by September 1977 the basis of the negotiations for 
both parties was that Kuwait would take over the concession. The failure 
to reach agreement concerned the terms of the projected nationalization.230 

Decree Law No. 124 was not discriminatory because the Aminoil 
concession was the only concession nationalized by that Law. Kuwait was 
engaged in a gradual programme of nationalization and had already taken 
over 90% of its petroleum industry. Different circumstances applied to the 
one remaining private concession (the AOC concession), which justified 
Kuwait in treating it differently from the Aminoil concession. Moreover, 
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there was no evidence that the nationalization of the Aminoil concession 
had been motivated by Aminoil’s nationality.231 

The dissenting arbitrator, Sir Gerald Fitzmaurice, found, however, that 
the stabilization clauses were clear and unambiguous. There was no need 
for them to expressly state that they applied to nationalization of the 
concession nor was there any indication that they were not intended so to 
apply or were intended to preclude only a confiscatory nationalization. They 
were clearly intended to preclude Kuwait from unilaterally terminating the 
concession, which was exactly what Decree Law No. 124 purported to do. 
Nationalization, whether lawful or unlawful, was always confiscatory, 
even if compensation was paid, in the sense that the concessionaire was 
deprived of his rights under the concession and required to accept money 
instead. As he succinctly put it: 

It is an illusion to suppose that monetary compensation alone, 
even on a generous scale, necessarily removes the confiscatory 
element from a take-over, whether called nationalization or 
something else. It is like paying compensation to a man who has 
lost his leg. Unfortunately, it does not restore the leg.232 

vi) Abu Dhabi Formula 

The tribunal found that the Abu Dhabi Formula applied to the Aminoil 
concession, so that there was an amount due from Aminoil to the Government 
using this Formula. Although the parties had failed to reach agreement on 
the application of the Formula, Aminoil had accepted that the adoption of 
this Formula in Middle Eastern practice had brought about a situation in 
which Article 9 of the 1961 Supplemental Agreement was applicable. The 
disagreement between the parties had concerned what constituted a 
reasonable rate of return for the company. The amount thus due to the 
Government should consist of the sum of Aminoil’s profits in excess of 
what constituted a reasonable rate of return after taking account of 
operating conditions. 

The tribunal had jurisdiction to determine this amount, within the 
framework of a general settlement of the consequences of the cancelling 
of the Aminoil concession. This was not a case of modifying or completing 
the contract, but of liquidating the consequences of the past conduct of the 
parties under an agreement that was now at an end.233 
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vii) Legitimate Expectations 

The principle of “legitimate expectations” played a prominent role in 
determining the amount of compensation in this arbitration: 

Both Parties to the present litigation have invoked the notion of 
“legitimate expectations” for deciding on compensation. That 
formula is well advised, and justifiably brings to mind the fact 
that, with reference to every long-term contract, especially such 
as involve an important investment, there must necessarily be 
economic calculations, and the weighing up of rights and 
obligations, of chances and risks, constituting the contractual 
equilibrium. This equilibrium cannot be neglected - neither when 
it is a question of proceeding to necessary adaptations during the 
course of the contract, nor when it is a question of awarding 
compensation. It is in this fundamental equilibrium that the very 
essence of the contract consists.234 

As a result, the tribunal held that the stabilization clauses created 
“legitimate expectations” that must be taken into account in assessing 
damages. Compensation had to be assessed with regard to the legitimate 
expectations of the parties reflected in the “equilibrium” of the contract. 
Those expectations had been modified, and the equilibrium had shifted 
over the years so that the tribunal could not base its awards on the profits 
Aminoil would have made if the concession had run its full course on the 
basis of the 1961 financial arrangements. 

On the other hand, the amount of compensation was not to be restricted 
merely because other oil companies had accepted limited amounts by way 
of compensation. These precedents did not give rise to a general rule of law 
(as described in the next section on lex petrolea). The terms frequently 
included preferential arrangements for future oil supply, the value of which 
was difficult to quantify, and the details were frequently not made public. 
Motivated as they were by political and economic rather than juridical 
considerations, the actions of the companies were not an expression of 
opinio juris. The fact that the companies had often given their consent to 
the terms of nationalization under pressure did not deprive those consents 
of their validity, but it did weaken their value as precedents.235 
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viii) Lex Petrolea 

For the first time in the literature, the phrase “lex petrolea” appeared. 
Kuwait raised the argument that a number of nationalizations of oil 
concessions had occurred in the Middle East, and elsewhere in the world, 
in the years 1971-77 that “had generated a customary rule valid for the oil 
industry - a lex petrolea that was in some sort a particular branch of a 
general universal lex mercatoria.”236  

The Government maintained that the only compensation Aminoil was 
entitled to was the “net book value” of its redeemable assets as determined 
by those precedents, and was the reason why Kuwait, in the course of the 
1977 discussions, had offered such compensation for the expropriation. 

The tribunal rejected Kuwait’s arguments on lex petrolea for reasons of 
fact and law. The tribunal first noted that such negotiations on compensation 
were both complex and uncertain. However, it was clear that, in addition 
to monetary compensation, a preferential relationship was often instituted or 
maintained between the State and the foreign entity concerned. That was 
particularly the case for major integrated concerns (such as BP and Gulf) 
where they “may have preferred compensation that had no relation to the 
value of their undertaking, if it was coupled with the preservation of good 
relations with the public authorities of the nationalizing State with, possibly, 
resulting prospects for the future giving promise of greater worth than the 
compensation forgone.”237  That was not the case for Aminoil, whose 
investment was a much more modest undertaking. 

As regards the reasons of law, the tribunal found that the “conditions 
in which these compensation agreements were concluded were peculiar” 
and that they were made “under the pressure of very strong economic and 
political constraints.” As a result, the compensation set in those cases “had 
nothing to do with law, and do not enable them to be regarded as components 
of the formation of a general rule of law.”238 

ix) Compensation 

Kuwait argued for net book value as the standard for compensation, while 
Aminoil proposed valuating its expropriated assets using the discounted 
cash flow (“DCF”) valuation method. The tribunal first determined that 
the amount of compensation for the nationalization of Aminoil’s assets 
was to be based upon international law. The general principle, set out in 
General Assembly Resolution 1803, was that “appropriate compensation” 
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was to be paid. However, what was appropriate depended on the 
circumstances of the case rather than interpretation of terms such as 
“prompt, adequate and effective” or “fair”. The amount of compensation 
had to be realistic, since this was to be expected of Kuwait, a major investing 
State as well as a recipient of foreign investment.239 

The tribunal determined that the award of compensation would be 
based upon the concept that Aminoil was entitled to a reasonable rate of 
return, noting that it “had come to accept the principle of a moderate 
estimate of profits, and this constituted its legitimate expectation.” This 
approach took into account the following: 

a) the significance of the stabilization clauses which, while not 
forbidding nationalization, created a legitimate expectation 
that the terms of any nationalization would respect the 
contractual equilibrium and not be confiscatory; 

b) the fact that in the negotiations with the Government, Aminoil 
had made clear that its aim was a reasonable rate of return, not 
speculative profits. While the attitudes of parties in negotiations 
which ultimately proved unsuccessful could not form the basis 
of an arbitral or judicial decision, the record of the negotiations 
in the present case made clear that Aminoil’s expectations were 
confined to a reasonable rate of return; 

c) it was unnecessary to include in the assessment of what 
constituted a reasonable rate of return any allowance for risk or 
capital investment, because, as the concession had terminated, 
the risk and need for investment had ended; and 

d) the reasonable rate of return had to be assessed for the separate 
purposes of the application of the Abu Dhabi Formula to the 
profits actually made by Aminoil between 1974 and 1977 and 
the compensation due in respect of the nationalization.240 

The tribunal did not base its assessment on any one method of 
valuation. It held that the DCF method was acceptable in principle, but 
applied a combination of methods based mainly on a going concern value. 
The tribunal awarded Aminoil a depreciated replacement value for its 
fixed assets and a going concern value plus a “reasonable rate of return”, 
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i.e., profits. It also made allowance for inflation and the fact that oil was a 
wasting asset.241 

The tribunal found that Aminoil was required to compensate the 
Government for liabilities assumed by the Government under Decree Law 
No. 124. This amount was calculated at US$ 32,228,500 under the 1973 
Draft Agreement; US$ 71,963,000 using the Abu Dhabi Formula; and US$ 
18,849,500 for third party liabilities. As a result, Aminoil owed the 
Government a total of US$ 123,041,000. The tribunal decided that the 
Government’s claim that Aminoil had failed to observe “good oil-field 
practice”, as required by the 1948 and later agreements, was not substantiated 
by the evidence, and thus did not award any damages for this claim.242 

Finally, the tribunal determined, on the basis of legitimate 
expectations, that the value of Aminoil’s fixed assets, taking into account 
depreciation and inflation, was US$ 206,041,000. The total amount due to 
Aminoil after deducting Aminoil’s liabilities to the Government was 
therefore US$ 83,000,000. The tribunal awarded interest at 7.5% per 
annum, increased by 10% per annum to allow for inflation, giving a 
compound increase of 17.5% per annum added to that amount. The 
tribunal thus awarded US$ 179,750,764 to Aminoil.243 As explained by 
the Government’s counsel: 

The overall result of the tribunal’s deliberations appears to have 
been satisfactory to both parties - which is a rare enough result in 
international commercial arbitration. The Government scored a 
major success when the legality of the Decree Law of 1977 - an 
important matter of principle for the Government - was upheld. 
The Government’s monetary claims under the 1973 Agreement 
and the Abu Dhabi formula were also successful. 

For its part, Aminoil was awarded the compensation to which it 
was entitled. It is true that this compensation was not assessed on 
the punitive basis which Aminoil had sought - as damages for an 
‘illegal’ act. Instead, it was assessed as the sum due as fair 
compensation for a legitimate act of nationalization. Nevertheless, 
the amount involved was considerable - and was paid without 
question, on the due date.244 
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[4.4] Iraq 

Iraq became part of the Ottoman empire in 1534. The British then 
occupied the area during WWI, and had its status changed in 1920 when 
it was declared a League of Nations mandate under British administration. 
It became an independent kingdom in 1932 and a republic in 1958. Oil 
companies were active in the area before it became an independent country. 

The African and Eastern Concessions Limited was created in 1911 by 
Deutsche Bank and the British-owned National Bank of Turkey (“NBT”), 
with the mandate of acquiring an oil concession from the Ottomans when 
the area was under its rule. It did so with the assistance of Calouste 
Gulbenkian, an Armenian businessman, who was successful in securing an 
oil concession from the Ottomans on their behalf.245 The venture was 
renamed the Turkish Petroleum Company (“TPC”) after Royal Dutch 
Shell joined in 1912. The shareholdings in the new company became NBT 
at 35%, Shell and Deutsch Bank with 25% each, and Gulbenkian holding 
15%.246 As a result of the British government wanting to secure oil supplies, 
TPC was reorganised in March 1914 with the Anglo-Persian Oil Company 
replacing NBT, and increasing its interest from the other shareholders. At 
the beginning of WWI the TPC shareholding thus stood at: APOC 47.5%, 
Shell and Deutsche Bank each 22.5%, and Gulbenkian at 5% with no 
voting rights. The TPC parties also agreed on a “self-denying clause” that 
required them to jointly acquire oil concessions in the Ottoman empire 
only through the TPC, except for Egypt, Kuwait and parts of the Turku-
Persian border territories. This was the so-called “Red Line Agreement.”247 

The Baghdad government granted a new Iraqi concession to TPC in 
1925. A group of American companies under the name of the Near Eastern 
Development Company (“NEDC”), which included Standard Oil of New 
Jersey, Socony-Vacuum and later, Gulf Oil, joined TPC during that time 
period. TPC began drilling in April 1927 at Baba-Gurgur, six miles north 
of Kirkuk in the Kurdish region. This resulted in a discovery on 15 October 
1927 at the Baba-Gurgur Number 1 Well, which produced 95,000 bpd.248 

TPC was restructured in 1928 to include the French oil company, 
Compagnie Française des Pétroles (“CFP”). The shareholding was now 
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23.75% for each of Shell, APOC, NEDC and CFP, with Gulbenkian holding 
onto 5% (hence his nickname of “Mr Five Percent”). TPC was renamed 
the Iraq Petroleum Company (“IPC”) in 1929. The original 1925 Concession 
was for 75 years, which covered 24 blocks. That concession was renegotiated 
and expanded in 1931 to cover a larger territory east of Tigris for 75 years. 
In return Iraq received a lump sum payment, loans and a reassurance that 
two Mediterranean pipelines would be ready for exports by 1935.  

IPC received further concession rights in southern Iraq. It founded a 
wholly owned subsidiary, the Basra Petroleum Company (“BPC”), in 1938 to 
develop the region. In 1932, Iraq granted a 75-year concession to the west of 
the Tigris to the British Oil Development Company with more favourable 
terms for Iraq. IPC bought out BODC in 1941 and renamed it the Mosul 
Petroleum Company, thus completing the IPC monopoly on Iraqi oil.249  

Similar to other countries in the region, Iraq had a multitude of differences 
with IPC, including crude oil pricing, taxation and production levels. With 
the exception of CFP, all of the IOCs involved in IPC had significant 
investments and oil concessions outside Iraq, in countries such as Iran, 
Saudi Arabia and Kuwait, and were more interested in holding their Iraqi 
concessions in reserve to complement their production levels in other parts 
of the world. The Iraqis claimed that IPC had not pursued anything outside 
of the Kirkuk region and had left more than 90% of the concession areas 
unexplored. Despite this limitation, Iraqi production almost doubled in the 
1950s.250  

In 1951, the Iraqis expropriated the IPC owned Kirkuk refinery and 
contracted an American company to build a new refinery near Baghdad. 
In 1952, it imposed a 50% tax on oil profits. In 1960, Baghdad hosted 
major oil-producing nations and became one of the founding members of 
OPEC. Iraq and IPC then began negotiations in 1959 to discuss: 

a) Relinquishment of 60% of the concession area;  

b) Raising production levels in Kirkuk; and  

c) Granting a 20% shareholding in IPC to Iraq.251 

The negotiations collapsed and one year later Iraq enacted Law 80 that 
expropriated all non-producing areas under the IPC concession, which 
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amounted to more than 99% of the concession area. Both IPC and the 
governments of its shareholders protested to the Iraqi government, but 
took no legal action against the implementation of Law 80. In 1964, Iraq 
established the state-owned Iraq National Oil Company (“INOC”) and in 
1967, with the implementation of Law 97, granted exclusive rights to the 
development of Iraq’s oil reserves to it.252 

Similar to what was happening in Iran, INOC wanted to increase its 
control of the oil sector by entering into a series of risk service agreements 
(“RSAs”); the first one in 1967 with a French State agency, Enterprise de 
Recherches et d’Activités Petroliers (“ERAP”), covering a large segment 
of southern Iraq including offshore areas. The ERAP model was 
subsequently used in further RSAs with French, Italian, Japanese, Indian, 
and Brazilian companies. At the same time, INOC received financial 
assistance in the amount of $500 million and a large contingent of 
technicians from the USSR for the direct INOC controlled development of 
the North Rumaila field, which went into production in 1972, the North 
Rumaila field. 

On 1 June 1972, the Iraqi government enacted Law 69 that nationalized 
IPC’s remaining holdings in Iraq with the transfer of the Kirkuk fields and 
its related facilities to the newly established Iraqi Company for Oil 
Operations (“ICOO”). Instead of litigation, the parties reached a settlement in 
February 1973 over the nationalization of IPC. The government agreed to 
provide 15 million tons of Kirkuk crude oil, valued at the time at over US$ 
300 million to IPC. In return, IPC acknowledged Iraq’s right to nationalize 
and agreed to pay approximately US$ 350 million to Iraq as compensation 
for lost revenue due to alleged past breaches of the concession terms. In 
October 1973, the American and Dutch shareholders of BPC, agreed to the 
nationalization of the company with compensation.253 

The result was that Iraq nationalized its oil industry from IPC without 
resorting to arbitration, as what happened in Iran and Libya. Instead, it was 
able to negotiate and settle the taking control of its petroleum sector 
similar to what Saudi Arabia and Kuwait (with the exception of Aminoil) 
achieved. 

There was one dispute, however, involving the Iraq oil industry from 
that era that almost came to blows. And that was an internal dispute within 
IPC itself. This began in 1946 when Standard Oil of New Jersey (Exxon) 
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and Socony-Vacuum (Mobil) were discussing acquiring an interest in Aramco 
in Saudi Arabia. Before they could do so, they first had to extricate them-
selves from the “Red Line Agreement”, which was the “self-denial clause” 
in the IPC agreement. Exxon and Mobil were able to satisfy AIOC with 
some concessions and diplomatic pressure from the American government. 
However, the Compagnie Française des Pétroles and Calouste Gulbenkian, 
who were the other parties to the Red Line Agreement, were not so easily 
satisfied. They initiated a series of claims and counterclaims against Jersey 
and Socony in the English courts demanding that they participate in the 
Aramco purchase pursuant to their preferential rights under that agreement. 
The two American companies argued that the agreement was “frustrated”, 
under the doctrine of “supervening illegality”, rendering it null and void as a 
result of C.F.P. and Gulbenkian having become enemy aliens during the 
Nazi occupation of France. This argument was supported by legal opinions 
from several prominent English barristers that Exxon had obtained. Ignoring 
those opinions, the French and Mr. Gulbenkian proceeded with their claims, 
until the day prior to the trial commencing, the parties settled in December 
1948. In order to settle, Jersey and Socony had to concede a number of 
financial terms to C.F.P. and Gulbenkian, which enriched them even further. 

[4.5] Qatar 

The British interest in the Gulf region originated from its desire to 
secure a safe passage to India against its competitors in the region, in 
particular the French. In 1798, it gained the exclusive support of the Imam 
of Muscat, Oman, who had influence throughout the region, including Qatar. 
In order to cement its control over the sea routes in the area, the Britain 
subsequently established the trucial system: a system of treaties, including 
the General Treaty of Peace of 1820 and the 1853 Perpetual Maritime 
Truce, that recognized particular Emirs as responsible for designated parts 
of the Gulf territory, which included what is now Qatar, Bahrain and the 
United Arab Emirates. In 1916, the British formally recognized Qatar through 
the Anglo-Qatari Treaty, which allowed (amongst other things) the British 
government, through the Anglo-Persian Oil Company, the exclusive right 
to potential oil deposits in Qatar. 

APOC signed an option for its first oil concession with Sheikh Abdallah 
of Qatar in 1926. When that happened, the leader of Saudi Arabia, Ibn 
Saud, informed Sheikh Abdallah that he had no right to grant oil concessions 
to APOC or to any other British company, and that the oil in Qatar belonged 
to the Saudis. In order to improve his position, Sheikh Abdallah encouraged 
competition between APOC and other oil companies, in particular American 
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companies who were active in the region; even receiving offers from the 
Standard Oil Company of California. The British were prepared to protect 
Sheikh Abdallah from his neighbours, but did not appreciate American 
companies extending their influence in what they considered British 
“territory”. They therefore forced Abdallah either to choose APOC or risk 
withdrawal of British protection. In addition, they relied upon the Anglo-
Qatari Treaty of 1916, which prevented the involvement of non-British 
subjects in Qatar, or even their entry into the Peninsula. 

In 1935, Sheikh Abdallah finally signed an oil concession agreement 
with APOC that covered the entirety of Qatar. The Sheikh had little choice 
since he was in financially dire straits as a result of the decline in the pearl 
trade, which resulted in him having to mortgage his own house for “a debt 
of 17,000 [Indian] rupees”. From 1925 to 1949 Qatar had entered into a 
deep economic depression, known as the “years of hunger”, and this oil 
concession was its greatest hope for improvement.254 

The APOC concession was a classic oil concession agreement, similar 
to other concessions in the region at the time. It was entered into with 
Sheikh Abdallah personally (rather than with a government). The Sheikh 
received an upfront payment of 400,000 Indian rupees, with 150,000 paid 
on an annual basis. This amount was increased to 300,000 Indian rupees after 
the sixth year. Royalties were fixed at four Indian rupees a tonne. 

In an important concession to the Sheikh, the agreement also recognized 
Abdallah’s son Hamad bin Abdallah Al-Thani as his legitimate heir. The 
Sheikh’s only significant objection to the concession agreement was a clause 
that exempted British subjects from Qatari law. Out of this disagreement 
developed the concept of a dual legal system, with non-Muslims being 
tried in Bahrain, Muslim Qataris tried in Qatar and a Joint Court headed 
by the Sheikh and the Political Agent in Bahrain to resolve disputes 
between British subjects and Qataris. A political arrangement was also 
signed, securing British control over oil operations in Qatar and increasing 
British influence in Qatar’s internal affairs.255 

Oil was first discovered in Qatar by APOC in 1939. However, the first 
major oil shipment did not occur until 1949, as a result of the halting of 
development of its oil fields during World War II. APOC assigned its rights 
and obligations under its concession agreement to Petroleum Development 
(Qatar) Limited (“PDQL”), its wholly owned subsidiary, in 1946. PDQL 
expanded its operations in the 1950s, but oil production was small compared 
to its neighbours. Shell was awarded offshore concessions in the 1960s, which 
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resulted in the discovery of the North Gas Field in 1971. Qatar was 
successful in nationalizing its oil industry in the 1970s without generating 
disputes with the IOCs who held the original concessions. PDQL 
eventually became Qatar Petroleum, the Qatari NOC. 

There were some arbitrations along the way, however. The first occurred 
in 1949-1951, which involved PDQL and its 1935 concession agreement. 
A similar dispute occurred in Abu Dhabi with its affiliate company, 
Petroleum Development (Trucial Coast) Limited. Both of these disputes 
revolved around the size of the concession areas after each state issued a 
proclamation that its maritime territory extended to the continental shelf. 
Both affiliated companies took the position that their concessions in Abu 
Dhabi and Qatar covered the entire area (or sovereign territory) in each 
country on both the land and sea, not only when the agreement was signed but 
also at the later date when the countries extended their maritime boundaries. 
The states took the position that either the concession did not extend into 
maritime waters, or if they did, that the concession ended at the boundary 
of the territorial sea, which was only recognized in the 1930s as extending 
three nautical miles from the shoreline, in contrast to the continental shelf 
that extended much further into the Gulf. Qatar won this arbitration and 
subsequently awarded an offshore concession to another consortium. 

The second arbitration in 1953 involved the very offshore concession 
that Qatar had awarded to the International Marine Oil Company after 
winning its first arbitration against PDQL. It dealt with an interpretive 
issue of when annual payments of 1 million Rupees should be made under 
that agreement. Qatar won this arbitration also. 

The final arbitration in 1989 involved a consortium led by a German 
oil company called Wintershall against the state of Qatar. This was one of the 
first arbitration cases that dealt with the relatively new petroleum granting 
instrument of production sharing contracts (PSC or PSA or EPSA). 

Petroleum Development (Qatar) Ltd. v. Ruler of Qatar 

In June 1949, the Petroleum Development (Qatar) Limited initiated a 
claim against the Ruler of Qatar in an ad hoc arbitration.256 This was a dispute 
about the areal extent of a Concession Agreement that Shaikh Abdullah bin 
Qasim al Thani, the Ruler of Qatar, entered into with the Anglo-Persian 
Oil Company Limited (subsequently Petroleum Development Qatar Ltd.) 
on 17th May, 1935, which granted to the company for a period of 75 years: 
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the sole right throughout the Principality of Qatar to explore, to 
prospect, to drill for and to extract and to ship and to export, and 
the right to refine and sell petroleum and natural gases, ozokerite, 
asphalt and everything which is extracted therefrom.257 

The Concession defined the Principality of Qatar as “the whole area over 
which the Shaikh rules and which is marked on the north of the line drawn 
on the map attached to this Agreement.”258 Qatar issued a proclamation 
on 8th June 1949 asserting jurisdiction over the resources on its continental 
shelf, which triggered the company’s claim. 

The Concession had an arbitration clause for the final settlement of 
disputes, which provided for the appointment of two arbitrators, one to be 
appointed by the Shaikh and the other by the company. Those two arbitrators 
would then appoint a third arbitrator within sixty days from the demand for 
arbitration; failing which, the third arbitrator would be appointed by His 
Majesty’s Political Resident (i.e., the British government’s representative), 
subject to the Shaikh approving such third arbitrator. The two arbitrators 
appointed by the parties were referred to as “Arbitrator-Advocates”, both 
of whom were “silk” barristers from London. They in turn appointed Lord 
Radcliffe as the third arbitrator. 

Instead of a modern governing law clause, the Concession simply 
“provided that the Award of Arbitration should be consistent with the legal 
principles familiar to civilised nations.”259 

The arbitration took place in Doha, Qatar between February 9 and 15, 
1950, with the final award rendered in April 1950. It was “limited to a bare 
decision without any indication of the reasoning on which it was based”.260 
All three arbitrators agreed that the Concession included: 

i) islands over which the Shaikh ruled and which were shown 
north of the line drawn on the map attached to the Concession; 
and 

ii) any lakes and rivers of Qatar, whether shown on the map or not, 
north of the aforesaid line. 

Lord Radcliffe and the company’s arbitrator decided that the Concession 
included: 
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i) islands over which the Shaikh ruled at the date of the Concession, 
whether or not they were on the map attached to the Concession; 

ii) the bed and subsoil of all the inland or national waters of the 
mainland of the State of Qatar north of the line drawn on that 
map and of the islands mentioned above; and 

iii) the sea-bed and subsoil beneath the territorial waters of the 
mainland of the State of Qatar north of the aforesaid line and 
of the islands mentioned above. 

Lord Radcliffe and the Shaikh’s arbitrator decided that the Concession 
did not include the sea-bed or subsoil or any part beneath the high seas of the 
Persian Gulf contiguous with such territorial waters, which sea-bed and 
subsoil were more particularly mentioned in the Proclamation of 8th June, 
1949. 

Similar to the Abu Dhabi award, this Tribunal confirmed that the area 
covered by the Qatari Concession agreement included oil rights beneath 
the territorial waters of the Qatari mainland and its islands, but did not 
extend to the edge of the continental shelf. 

Qatar v. International Marine Oil Company 

In early 1949, a Mr. Carlton Wood, acting as an agent for the Superior 
Oil Company, a California corporation, approached the Shaikh of Qatar 
(“Ruler”) with a written provisional offer for an oil concession covering 
an offshore area contiguous to the territorial waters of Qatar. Several 
months later, on the 6th of June 1949, the Petroleum Development (Qatar) 
Limited notified the Ruler that it had the sole prospecting rights for oil 
within Qatar under its May 1935 Agreement, and that it covered inter alia 
the land lying under the high seas of the Persian Gulf outside the territorial 
waters of Qatar. In other words, PDQL claimed to have the sole rights 
which the Ruler was negotiating with Mr. Wood. 

Two days later, on the 8th of June 1949, the Ruler issued a Proclamation 
claiming jurisdiction and control over an area of the sea-bed and subsoil 
lying beneath the high seas of the Gulf contiguous to the territorial waters 
of Qatar. This was similar to Proclamations being made by other countries 
within the Gulf region at that time.261  
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On the 5th of August 1949, the Shaikh entered into a Concession 
Agreement (“Principal Agreement”) that was substantially the same as 
the written offer presented by Mr. Wood with the Central Mining and 
Investment Corporation,262 represented by Sir Hugh Weightman, and the 
Superior Oil Company, represented by Robert Morton Allan Jr. They were 
acting as agents for a company to be formed, the International Marine Oil 
Company, to whom the two companies assigned all of their rights and 
obligations under the Principal Agreement in October 1950. The Ruler had 
assigned all his rights and obligations under the Principal Agreement to 
his son, His Excellency Shaikh Ali Bin Abdulla Al-Thani, who then 
succeeded him as Ruler of Qatar. 

Article 2 of the Principal Agreement: 

a) referred to the Proclamation issued by the Ruler of Qatar on 
the 8th of June 1949; 

b) stated that the Shaikh was satisfied that in respect of such area 
no prior obligation existed towards an individual or company; 

c) granted to the Company for a period of sixty five years from the 
date of signature, the sole and exclusive right to explore for, 
drill for, develop, produce, transport and dispose of oil and/or 
gas or other kindred substances within the area described in 
Article 3; and 

d) stated that “ It is understood and agreed that this Agreement 
is subject to any rights which may be established under an 
existing concession in accordance with the machinery provided 
for in said concession.” The concession referred to related to the 
agreement made by the Ruler in 1935 with PDQL. 

Article 3 of the Principal Agreement stated that: 

“The area covered by the exclusive rights described in Article 2 
shall include all of the sea-bed and subsoil underlying the waters 
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of the Persian Gulf which fall within the jurisdiction and control 
of the Ruler of Qatar and which lie beyond the territorial waters, 
contiguous to the mainland and islands of Qatar.” 

Article 4 of the Principal Agreement stated that: 

On the date of signature of this Agreement, the Company shall pay 
to the Ruler the sum of Rupees 500,000. No part of this amount 
shall be returnable under any circumstances whatever. 

On the 5th of August 1949, Sir Hugh Weightman and Mr. Allan had paid 
the Ruler Rupees 700,000, of which Rupees 500,000 was for the payment 
due under Article 4, and the remaining Rupees 200,000 was paid to satisfy 
the demand of the Ruler before he would sign the Principal Agreement. 

Also on the 5th of August 1949, Sir Hugh Weightman and Mr. Allan 
signed another document, which provided that the two companies would 
underwrite the costs of any dispute that the Shaikh might have with PDQL 
regarding any claims over the offshore area: 

“It has been agreed by Sir Hugh Weightman on behalf of The Central 
Mining and Investment Corporation Ltd. and by Mr. Robert M. 
Allan Jr. on behalf of the Superior Oil Company, with His Excellency 
Shaikh Abdulla bin Qasim al Thani that the aforesaid companies 
shall pay all of the Ruler’s costs in the arbitration between the 
Ruler and Petroleum Development (Qatar) Ltd. in the dispute 
which has arisen between him and that company, in respect of the 
latter’s claim on the seabed and subsoil appertaining to the 
Shaikhdom of Qatar both within and outside territorial waters. It 
is also agreed that sums which may be paid to the Ruler under 
Article 5 of the Agreement signed by the parties on this date shall 
not be recoverable. In consideration of the above the Ruler under 
takes to give his utmost co-operation in the preparation and 
presentation of his case in the arbitration aforesaid.” 

The dispute between the Ruler and PDQL, which was referenced in 
the second agreement (and which is summarized in the prior case), was 
heard at Qatar in February 1950, and on the 27th of March 1950, the 
majority of the tribunal decided that the PDQL concession did not include 
the sea bed or subsoil or any part beneath the high seas of the Persian Gulf 
contiguous with the territorial waters of the State of Qatar. In other words 
the Ruler had not by his 1935 Agreement deprived himself of his right to 
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enter into the Principal Agreement. As a result, the International Marine Oil 
Company was entitled to proceed to exercise its rights under the Principal 
Agreement from the date of the Award, i.e., 27th of March 1950.  

The International Marine Oil Company did not discover oil in 
commercial quantities, and on the 3rd of May 1952 gave notice in writing 
to the Shaikh that it had elected to terminate the agreement three months 
from the date of the notice, namely on the 3rd of August 1952. Article 25 
of the Principal Agreement provided that: 

On termination of the Agreement by notice both the Ruler and the 
Company shall be free from further obligations except that (I) the 
Company shall pay all amounts due from it to the Ruler hereunder 
up to the actual date of termination. 

A dispute263 arose between the parties on what amounts were due 
under the Principal Agreement as a result of the termination of that 
agreement. The Principal Agreement provided that any doubt or dispute 
arising between the parties concerning the interpretation of the Agreement 
or concerning the rights or liabilities of either party under it, were to be 
referred to two arbitrators, and to a Referee chosen by them. The parties 
nominated their arbitrators, and they in turn nominated Sir Alfred Bucknill, 
a member of Her Majesty’s Privy Council, to be the Referee. 

i) Issue 

The primary issue in the arbitration was whether the parties intended 
that a first payment of Rupees 1,000,000 to be made one year after 5th of 
August 1949, was to be a payment in respect of the year 5th August 1949 
to 5th August 1950, or a payment in respect of the year 5th August 1950 to 
5th August 1951. The Shaikh argued that the sum of Rupees 1,000,000, 
which was payable on each 5th August was in the nature of rent for the past 
twelve months, whereas the International Marine Oil Company argued that 
the sum was a payment for the future twelve months.  

The relevant provision was Article 5, which stated: 

The Company shall pay to the Ruler annually the sum of Rupees 
1,000,000, the first payment to be made one year after the date of 
signature of this Agreement. Upon discovery of oil in commercial 
quantities this annual rental shall cease, but the amount payable 
thereafter to the Ruler as Royalty under the terms of Article 8 
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hereof shall in no circumstances be less than the sum of Rupees 
1,000,000 annually. For this purpose calculations shall be made 
on the expiry of each period of twelve months from the date of 
signature of this agreement. When oil is discovered in commercial 
quantities in the concession area the Company shall, if the Ruler 
so desires, make a loan to him of Rupees 1,000,000. The Company 
shall have the right to recover such loan by deduction from up to one 
half of the royalties accruing thereafter to the Ruler, provided that 
the amount paid to the Ruler in any one year shall not in consequence 
be reduced below the sum of Rupees 1,000,000 as provided above. 

The Principal Agreement defined ‘discovery of oil in commercial 
quantities’ as ‘the time when a well or wells are drilled, tested and found 
capable of producing no less than 15,000 barrels of oil of satisfactory 
quality per day, for thirty consecutive days, according to good oil field 
practice.’ 

The Principal Agreement was drawn up in Arabic and in English. 
Article 30 stated that: 

This Agreement has been written in the Arabic and English 
languages, each of which has equal validity, but is understood that 
the Ruler will refer to the Arabic text. 

ii) Governing Law 

The Referee considered whether the proper law to be applied in the 
construction of the Principal Agreement was Islamic law or the principles 
of natural justice and equity. In doing so, the Referee referenced the remarks 
of Mr. Justice Hardy, a Member of the Supreme Court of Oklahoma, in 
the case of Bearman v. Dux Oil Co., decided in 1917, and which concerned 
an oil concession: 

On the construction of contracts, it is the duty of the Court to place 
itself as far as possible in the situation of the parties at the time 
their minds met upon the terms of the agreement, and from a 
consideration of the writing itself ascertain their intention, and if 
this cannot be done by the instrument itself, the circumstances 
under which it was made and the subject matter to which it relates 
may be considered, and with these aids, it is the duty of the Court 
so to interpret the contract as to give effect to the mental intention 
of the parties as it existed at the time of contracting, so far as that 
intention is ascertainable and lawful. 
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The Referee determined that there was nothing in the agreements that 
threw a clear light upon the intention of the parties on this point. The 
subject matter of the contract was oil to be taken out of ground within the 
jurisdiction of the Ruler. The Ruler was a party to the contract and had, in 
effect, the right to nominate Qatar as the place where any arbitration 
arising out of the contract should sit. The agreement was written in Arabic 
as well as English. Those facts pointed to Islamic law, that being the law 
administered at Qatar, as the appropriate law. 

However, the Referee considered two other matters that weighed 
against Islamic law being the governing law of the Principal Agreement 
and that the parties intended that the agreement was to be governed by “the 
principles of justice, equity and good conscience”: 

… after hearing the evidence of the two experts in Islamic law, 
Mr. Anderson and Professor Milliot, “there is no settled body of 
legal principles in Qatar applicable to the construction of modern 
commercial instruments” to quote and adapt the words of Lord 
Asquith of Bishopstone, in his Award as Referee in an Arbitration 
in 1951 in which the Shaikh of Abu Dhabi, a territory immediately 
adjacent to Qatar and in fact much larger than Qatar, was a party, 
and the Arbitration concerned the interpretation of words in an 
oil concession contract. I need not set out the evidence before me 
about the origin, history and development of Islamic law as applied 
in Qatar or as to the legal procedure in that country. I have no 
reason to suppose that Islamic law is not administered there 
strictly, but I am satisfied that the law does not contain any principles 
which would be sufficient to interpret this particular contract. 

Arising out of that reason is the second reason, which is that both 
experts agreed that certain parts of the contract, if Islamic law 
was applicable, would be open to the grave criticism of being 
invalid. According to Professor Milliot, the Principal Agreement 
was full of irregularities from end to end according to Islamic law, 
as applied in Qatar. This is a cogent reason for saying that such 
law does not contain a body of legal principles applicable to a 
modern commercial contract of this kind. I cannot think that the 
Ruler intended Islamic law to apply to a contract upon which he 
intended to enter, under which he was to receive considerable sums 
of money, although Islamic law would declare that the transaction 
was wholly or partially void. Still less would the Ruler so intend, 
and at the same time stipulate that these sums when paid were not 
to be repaid under any circumstances whatever. I am sure that Sir 
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Hugh Weightman and Mr. Allan did not intend Islamic law to 
apply. In my opinion neither party intended Islamic law to apply, 
and intended that the agreement was to be governed by ‘the 
principles of justice, equity and good conscience’ as indeed each 
party pleads in Claim and Answer, alternatively to Islamic law, in 
the case of the Claimant. 

iii) Nature of the Agreement  

The Company denied that the Principal Agreement constituted a lease, 
and described it as a licence with an interest. The Referee determined that 
it was not essential to decide whether the Agreement created a lease or a 
licence with an interest, and that the parties meant the words used in the 
Principal Agreement to have no special legal significance, save what one 
could fairly construe from their use, and the whole context of the Agreement. 

Even though it might have been intended by the parties to be in the 
nature of a lease, it was strictly speaking, according to English law, more 
properly described as a licence with an interest. It was also intended by the 
parties to be in the nature of an agreement for the joint participation in the 
profits of the sale of any oil obtained by the Company under the concession. 

It was the Referee’s opinion that the intention of the parties was fairly 
plain, which was as follows: 

a) 500,000 Rupees to be paid under Article 4 as premium and 
not to be recovered, whatever rights the Ruler may or may not 
have to make the concession. In addition another 200,000 
Rupees as an inducement to the Ruler to make the concession. 

b) An annual payment by way of “rental” of Rupees 1,000,000 
starting to run on 5th of August 1949, and the first payment to 
be made on 5th of August 1950. All such payments by way of 
rental to be irrecoverable. 

c) The Company to have the right to terminate the Agreement at 
any time it desired, and on termination the Ruler and the 
Company to be free from further obligations, except that the 
Company was to pay all amounts due from it to the Ruler up to 
the actual date of termination. Article 25 enabled the Company 
to divest itself of liability to pay such part of the annual rental 
of Rupees 1,000,000 as corresponded to the time between the 
date of termination of the Agreement and the ensuing 5th August. 
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d) On discovery of oil in commercial quantities this daily 
liability was to cease, to be replaced by the arrangement about 
Royalties, but the Ruler was always to receive a sum of not 
less than Rupees 1,000,000 annually. 

iv) Were Annual Payments Payable in Arrear or in Advance?  

The fixed annual payments under Article 5 were payable in arrear and 
subject to the right of the Company to terminate its liability after three 
months’ notice. These sums were apportionable in respect of time according 
to the principles of justice, equity and good conscience. Article 25 of the 
Principal Agreement did not free the Company from liability to pay to the 
Shaikh the apportioned part of the annual payment in question. 

The two expert witnesses on Islamic law both agreed that Islamic law, 
although mediaeval in origin and development, laid down the principle of 
apportionment. The expert called by the Company said in his evidence that 
in Islamic law it is normal that a payment made at the end of a year should 
be considered as a payment in arrear, and that a legal rent is apportionable 
day by day. The Muslim law, he said, is dominated by the idea of equity, 
which is the basis of Muslim law. 

v) Held 

The Referee held that: 

… on the true construction of the Principal Agreement of the 
5th August, 1949, the Claimant is entitled to 364/365th of Rupees 
1,000,000 in respect of the period 5th August,1951, to 3rd August, 
1952, inclusive, as the apportioned part of the annual payment 
stipulated for in Article 5 of the Principal Agreement, together 
with interest thereon at 4 per cent, from the 5th August, 1952, until 
payment. 

In the absence of any stipulation to the contrary, it seems to me 
that “the principles of justice, equity and good conscience” on 
which the Respondent Company relies in their pleaded Answer 
require that the rent should not be payable in advance. It was 
admitted that, in Islamic Law, which is based on the principles of 
equity, rent always accrues in theory from second to second. Surely 
equity does not call on a tenant to pay a sum in advance for what 
he has not received, or to pay in advance for a chattel before it is 
delivered to him. In the absence of any other arrangements, 
payment and delivery should be concurrent. 
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Wintershall v Qatar 

On June 18, 1973, a consortium of five IOCs264 entered into a Concession 
Agreement with the Government of Qatar, which granted the exclusive 
right to explore, develop and produce petroleum in an offshore area of 
Qatar (“Contract Area”). That agreement was replaced on April 10, 1976 
with an Exploration and Production Sharing Agreement (“EPSA”).265 

The Effective Date of the EPSA was June 18, 1973, based on the original 
Concession Agreement. Its term was for 30 years from the Effective Date, 
subject to 50% of the Contract Area being relinquished five years after the 
Effective Date (i.e., June 18, 1978) and an additional 20% of the Contract 
Area eight years after the Effective Date. In addition, if the IOCs had not 
discovered “Crude Oil in Commercial Quantities” or “Economically 
utilizable non-associated Natural Gas” in the Contract Area in the eight-
year period ending June 18, 1981, Qatar was entitled to terminate the EPSA. 
The companies were entitled to retain only the producing areas twelve 
years after the Effective Date, i.e., on June 18, 1985. 

The IOCs regarded an offshore prospect called Structure A within the 
Contract Area as the most likely area to contain crude oil. However, due 
to a boundary dispute with Bahrain,266 Qatar never permitted the IOCs to 
drill in that area. During a meeting on May 20, 1978, the Emir of Qatar 

 
264  The consortium consisted of three German, one American and one Canadian 

company. The lead company and operator was Wintershall A.G., which was founded in 
1894 and based in Kassel, Germany. It was Germany’s largest O&G producer. It became 
a wholly owned subsidiary of BASF in 1969. The other two German companies were Veba 
Oel A.G. and Deutsche Schactbau-und Tiefbohrgesellschaft mbH. Veba was founded in 
1929 as a holding company owned by the state of Prussia, which was privatized in 1965, 
eventually becoming part of E.On in 2002. The American company was International Ocean 
Resources, Inc. (formerly Koch Qatar, Inc.). Koch Industries is an American multinational 
corporation based in Wichita, Kansas. It was founded in 1940 in the oil refinery business 
and is now the second largest privately held company in the United States. The final company 
in the consortium was Gulfstream Resources Canada Limited, which was a Canadian O&G 
company active in Madagascar, Oman and Qatar. 

265 In the O&G industry, a concession agreement would now typically refer to a 
tax/royalty agreement. A more common granting instrument in the international sector is a 
production sharing agreement (PSA) or production sharing contract (PSC), either name 
being interchangeable. The term EPSA is another interchangeable name for a PSA or PSC. 

266 The maritime boundary dispute between Qatar and Bahrain began in 1936. Their 
most significant dispute was in 1985 after Bahrain began constructing fortifications on 
Fasht Dibal island. The dispute was referred to the International Court of Justice (ICJ) in 
1991 by Qatar after decades of failed mediation. The ICJ ruled in 2001 that both sides had 
equal amounts of land, giving Bahrain the Hawar Islands (excluding the Janan Island), 
Qit’at Jaradah, and Fasht Al Azm, with Qatar receiving Zubarah, Fasht Dibal, and Janan 
Island. The dispute was reignited in 2017 when Bahrain claimed it had the right to take 
territory that was awarded to Qatar in the 2001 ICJ decision. 
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instructed representatives of the companies not to drill on Structure A and 
advised them that an extension of the exploration period would be studied 
by Qatar. Although the IOCs relinquished 50% of the Contract Area in 
1978 as provided for in the EPSA, Qatar did not require, nor did the IOCs 
offer, any further relinquishments. 

The IOCs did not discover crude oil in commercial quantities. 
However, by letter dated April 3, 1980, the companies advised Qatar that 
they had discovered non-associated natural gas in substantial quantities in 
the Contract Area and that they considered the utilization of such gas to be 
economical. By letter dated May 1, 1980, Qatar requested “11 studies 
undertaken by your Company from which it concluded that the economic 
feasibility was established” and “plans showing the method proposed for 
development and utilization of this gas.” Following this exchange of letters, 
the companies and Qatar considered several projects for the utilization of 
non-associated natural gas both in the Contract Area and in an adjacent area 
in which the petroleum rights were held by the Qatar General Petroleum 
Corporation (QGPC), a corporation wholly owned by the Government of 
Qatar. That adjacent area was in the North Field. 267  Discussions and 
contractual negotiations concerning these projects continued intermittently 
until early 1986. 

The IOCs first proposed an LNG joint export project in the North Field 
in 1980 and then a joint venture to develop part of the North Field on an 
80/20 basis in July 1981. They subsequently proposed a 400 MMSCFD 
joint project in May 1982 only using natural gas wells from the Contract 
Area. Qatar proposed in 1983 for the joint development of a 400 
MMSCFD project using gas wells in the Government’s area in the North 

 
267 The North Dome/South Pars field is a natural-gas condensate field located in the 

offshore Gulf, with ownership shared between Qatar and Iran. The gas field covers an area 
of 9,700 square kilometres (3,700 sq mi), of which 6,000 square kilometres (North Dome 
Field) is in Qatari territorial waters and 3,700 square kilometres (South Pars) is in Iranian 
territorial waters. It is the world’s largest natural gas field, holding almost as much recoverable 
reserves as all the other gas fields in the world combined. According to the International 
Energy Agency (IEA), the field holds an estimated 1,800 trillion cubic feet (51 trillion 
cubic metres) of in-situ natural gas and some 50 billion barrels (7.9 billion cubic metres) 
of natural gas condensates. 

The North Field was discovered in 1971 by Shell with its North West Dome-1 well. 
Qatar expropriated the North Field in the late 1970s. However, it still needed the financial 
and technical expertise of IOCs to develop LNG production of the North Field. It therefore 
granted equity stakes in RasGas and Qatar Gas to IOCs, such as ExxonMobil, Shell and BP. 
The Qatari government decided in 1984 to develop the North Field in phases, beginning its 
phase one production of the North Field in 1989. It began the export of liquified natural 
gas (LNG) in 1997 to Spain, followed by increased exports to Japan, South Korea and the 
United States, becoming the largest LNG exporter in the world in 2006. 
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Field, which was subsequently expanded to a proposed 600 MMSCFD 
project. An integral part of the proposals on the North Field involved an 
amendment of the EPSA with the surrender by the companies of their 
natural gas rights under the EPSA. Qatar and the five companies ultimately 
failed to agree on any project. 

During the course of those discussions, Qatar sent the IOCs a telex on 
June 19, 1985, advising them that “the term of this Agreement [the EPSA] 
expired on the 18th day of June 1985. Accordingly, this agreement is 
terminated with effect from this date”. Notwithstanding this telex, the 
companies later tendered, and Qatar accepted, the annual rental fee of 
$100,000 as provided for in the EPSA. 

After the discussions concerning projects for the utilization of natural 
gas ended unsuccessfully, the five IOCs initiated an ad hoc arbitration268 
by a letter dated March 10, 1986 to the Minister of Finance and Petroleum 
of the Government of Qatar. This was pursuant to the dispute resolution 
clause of the EPSA, which provided for UNCITRAL Arbitration Rules 
with the place of arbitration being in The Hague, Netherlands.269 

Partial Award on Liability of 5 February 1988 

i) Claims of the Parties 

The five companies claimed that the Government of Qatar had 
breached the EPSA and expropriated their rights in violation of both Qatari 
and international law by denying permission to explore for petroleum in 
the Structure A area and by failing to agree with the companies on further 
contractual arrangements for the utilization of the non-associated natural 
gas discovered by them. The IOCs also alleged that Qatar breached an 
agreement, or preliminary agreement, concerning a project for the utilization 
of such gas. Alternatively, they alleged that they were entitled to recovery 
under the theory of unjust enrichment. They also sought an award that the 
EPSA be rescinded as a consequence of Qatar’s alleged breaches of contract. 

The IOCs maintained that neither party treated the EPSA as expired 
or terminated. Specifically, a) they did not relinquish any more of the Contract 
Area after their initial 50% relinquishment and Qatar did not require any 
further relinquishment, b) they paid and Qatar accepted the annual rental 
fee in 1985, and c) they continued to assert rights under the EPSA. 

Qatar first responded that the arbitration tribunal lacked jurisdiction to 
determine the claims asserted by the five companies. It further denied: a) 

 
268 Wintershall, A.G., et al. v. Government of Qatar, Partial Award of 5 February 1988 

and Final Award of 31 May 1988, 28 I.L.M. 795 (1989). 
269 Id. at 801. 
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any breach of the EPSA, b) any expropriation of the companies’ contractual 
rights or economic interest, c) the existence of any agreement other than 
the EPSA or breach of any such agreement, and d) that the companies were 
entitled to recovery under the theory of unjust enrichment. Qatar also 
sought an order that the EPSA remained in force.270 

ii) Governing Law 

The EPSA did not have a governing law clause, and as a result in its 
Award: 

By paragraph 2 of its Order of March 18, 1987, the Tribunal 
provided that “In the absence of a controlling choice of substantive 
governing law clause and in consideration of the close links 
of...the EPSA...to Qatar, the governing substantive law shall be 
the law of Qatar and, in case the Tribunal should determine that 
it is relevant to an issue, public international law.” The Tribunal, 
after reviewing the deposited authorities on public international law, 
has determined that public international law is not independently 
relevant to the issues before the Tribunal in this Partial Award on 
Liability, and that the governing substantive law on those issues 
is the law of Qatar.271 

iii) Jurisdiction 

The tribunal decided that it had jurisdiction under Articles 21(1) and 21(4) 
of the UNCITRAL Arbitration Rules to rule upon all of the companies’ 
claims. In addition, the tribunal determined that Article XXXIV of the EPSA 
provided it with jurisdiction to consider “any doubt, difference or 
dispute...concerning the application, interpretation or performance of 
...[the EPSA]...or any other matter [t]herein contained, or in connection 
[t]herewith, or the rights and liabilities of either party [t]hereunder...” all 
of which clearly covered the various claims submitted to it, and that a non-
restrictive interpretation of the Tribunal’s jurisdiction was appropriate.272 

The tribunal determined that Qatar General Petroleum Corporation 
(QGPC) acted as an agent of the Government of Qatar and, therefore, all 
actions attributed to QGPC were to be attributed to the Government.273 

 
270 Id. at 800. 
271 Id. at 802. 
272 Id. at 809-811. 
273 Id. at 811-812. 
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iv) No Breach of EPSA  

The tribunal determined that Qatar had not breached the EPSA. Based 
on the evidence, the tribunal concluded that Qatar did not agree that the 
utilization of non-associated Natural Gas was economical; did not elect to 
participate in the construction and installation of facilities for utilizing this 
natural gas pursuant to an agreed Utilization Plan; and that the Parties did 
not enter into further contractual arrangements for the utilization of such 
Natural Gas, including mutually acceptable provisions regarding the 
division of costs and revenues and with respect to duration. 

The tribunal found that Qatar had not violated any duty to negotiate in 
good faith; and even if there was such a duty to negotiate in good faith, it 
was clear that such a duty did not include an obligation on the part of Qatar 
to reach agreement with respect to the companies’ proposals. It also found 
that the refusal by Qatar to accept those proposals was made in good faith 
and was justified under normal commercial practice. 

The tribunal did not agree that Qatar’s delivery of an alleged notice of 
termination of the EPSA to the companies in June 1985 was a breach of 
the EPSA. Instead, the tribunal determined that this was to be properly 
regarded as a notice of relinquishment as required under Article XI of the 
EPSA, rather than as a notice of termination. It pointed out that the companies 
must have had a similar understanding of the nature of the notice by their 
subsequent payment in July 1985 of the annual rental payment of $100,000. 

As to the project proposals regarding joint development of the North 
Field, which were outside the Contract Area, the tribunal found that: a) any 
such proposals by the companies were clearly no more than offers by them 
and their acceptance by Qatar was not required by the duty of good faith 
negotiation under the EPSA; b) the companies’ rights under the EPSA did 
not include any rights relating to developing such area beyond the Contract 
Area; and c) there was no legal duty on the part of the Government to 
unitize the area and to accept proposals from the companies relating to the 
unitization of the area.274 

v) No Breach of 600 Agreement 

The tribunal determined that no agreement was ever reached on a 600 
project (i.e., the expanded 600 MMSCFD project proposed in the North 
Field), and that therefore there was no breach by Qatar of such an 
agreement. As to the companies’ further contention that failure to agree on 
a 600 project Utilization Plan was a “breach of the Government’s duty to 
negotiate in good faith”, the tribunal found not only that there was no duty 

 
274 Id. at 812-816. 
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on Qatar to agree on a Utilization Plan for the 600 project, but that there 
was no such Utilization Plan within the meaning of the EPSA.275 

vi) No Expropriation 

The tribunal expressly rejected the companies’ claim that Qatar had 
expropriated their contractual rights and economic interest under the 
EPSA. As noted above, the tribunal had found that there was no breach of 
the EPSA and that the companies’ contractual rights under the EPSA were 
honored. Their economic interest under Article II of the EPSA related 
solely to the right, within the Contract Area, to explore, drill and produce 
Petroleum and the storing, transfer and selling of Petroleum. 

The only proposal by the five companies relating solely to the Petroleum 
in the Contract Area related to its first 400 MMSCFD proposal in May 
1982, which was reasonably rejected by Qatar on technical grounds, and 
which had been abandoned by the companies, presumably for commercial 
reasons in favor of suggestions relating to developments in the North 
Field. Qatar’s refusal to accept the companies’ proposals in an area outside 
the Contract Area in no sense constituted an expropriation of their contractual 
rights, since they had no legal rights under the EPSA to jointly develop the 
area outside the Contract Area.276 

vii) Structure A 

The tribunal found that Qatar’s refusal to permit exploration on 
Structure A was not a violation of the companies’ contractual rights under 
the EPSA and that there was no expropriation of those rights. Under Article 
XL of the EPSA, the Government was expressly authorized to limit the 
companies’ operations and, in refusing to permit them to explore Structure A, 
was exercising its express contractual rights under the EPSA. 

The tribunal also found that there was no misrepresentation by Qatar 
as to the Structure A area and that therefore no payment was appropriate 
to the companies in that regard. However, in order to permit the companies 
to exercise their rights in the Structure A area in view of the fact that the 
Government did not disclose all the facts regarding this area (i.e., the 
boundary dispute), the tribunal granted an extension of the term for 
relinquishment of the Structure A area as provided below.277 

The companies maintained that Qatar had failed to advise them of its 
boundary dispute with Bahrain regarding this area in the Agreement, 

 
275 Id. at 819-820. 
276 Id. at 815-816 and 818-819. 
277 Id. at 821-822. 



 OIL & GAS DISPUTES OGD-139 

(Release 3 – 2020) 

during the negotiations concerning the Concession Agreement of 1973, or 
at the revision of the agreement in 1975/76 when the EPSA was issued. A 
Qatari official maintained the contrary. 

Apparently, the Emir of Qatar had indicated that a harsh application 
of the relinquishment provisions would not at that time be insisted upon 
by Qatar, since he hoped the boundary problem could be solved in the near 
future and that the companies could then drill on Structure A. Thereafter, 
the relinquishment provisions with respect to the Structure A area were 
not implemented by the parties. 

As a result, the majority of the tribunal concluded that the application 
of the relinquishment provisions of the EPSA to the Structure A area under 
those conditions would result in an unduly harsh application of the EPSA 
provisions, and declared that, in order for the companies to exercise their 
rights under the EPSA in respect of this area, the relinquishment provisions 
under Article XI would apply to the Structure A area from the date that 
they were permitted to exploit this area under the EPSA provisions, rather 
than from the Effective Date (See Section (x) below on the “Declaration 
of Extension of Time for Relinquishment under the EPSA”).278 

In a dissenting opinion, Professor Ian Brownlie concluded that the 
decision of the tribunal that the relinquishment provisions of the EPSA apply 
to Structure A “only from the date the Claimants are permitted to exploit 
this area under the EPSA provisions” was not supportable on the basis of 
the application of the EPSA. Even though he was of the view that the 
evidence of the statements made during the audience with the Emir on 20 
May 1978 was inconclusive on the issue of waiver, and that the statement 
of the companies’ representative was contradicted by Qatari’s official, he 
opined that the tribunal’s decision could be justified exclusively on the basis 
of the conduct of the Government in not seeking to apply the relinquishment 
provisions in respect of Structure A. 

However, he was of the opinion that the tribunal’s remedy presented 
severe logical and practical difficulties. The application of specific 
performance that was postponed to a distant and virtually unknowable date 
was unattractive and lacked reasonable efficacy. The date at which the 
dispute affecting Structure A would be resolved was unknown, and it was 
common experience that disputes concerning title could take many years 
to settle. A further consideration was that the remedy proposed by the 
majority of the tribunal would present the very elements of uncertainty and 
complication that the provisions of Article XL were designed to avoid. 

 
278 Id. at 816-818. 
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In his opinion, the appropriate remedy in accordance with the provisions 
of Articles 86 and 99 of the Qatari Civil Code would be the payment of 
equitable compensation, which should be assessed in the course of the 
proceedings concerning the valuation and relinquishment of the companies’ 
rights under the EPSA.279 

viii) Unjust Enrichment 

The five companies first asserted that the Government unjustly enriched 
itself by depriving them of their economic interest in the gas. The tribunal 
determined that this claim obviously lacked a basis under Article II of the 
EPSA, their contractual rights being solely those of the exclusive right 
within the Contract Area to explore, drill and produce petroleum, as well 
as the right to store, transfer and sell it. If they did not utilize those rights, 
there was no basis for them to claim the gas in the ground, the title to which 
always remained with the Government under Qatari law. 

The companies also alleged that the Government appropriated the tests 
on its North Field well. The Tribunal did not find any basis for this claim 
in the EPSA provisions, since the transfer of “new information concerning 
valuable resources” was part of the implied duty to report in the EPSA and 
any costs involved would fall within the express cost recovery provisions of 
the EPSA. 

There could also not be any independent basis of liability outside the 
EPSA provisions. If the dealings between the parties did not fall within the 
provisions of the EPSA, any passing of information was a part of the 
process of informal collaboration and negotiation, which process was evident 
from the documents. It was very difficult to see a lack of “lawful cause” 
in exchanges of information, which may have taken place on that basis. 

The tribunal therefore concluded that Qatar received no unjust 
enrichment in bad faith and that accordingly no payment was due to the 
companies on this claim. In a dissent, however, Dr. Bernardo Cremades 
maintained that in his consideration of the facts, there existed sufficient 

 
279 Id. at 827-832. The Separate Opinion of Professor Brownlie was appended as 

Exhibit K to the Partial Award, in which he said in the final paragraph, “...aside from the 
matters with which this separate opinion is concerned, I am in agreement with the 
reasoning and conclusions of the Partial Award on Liability.” 

The President of the Tribunal, the Honorable John R. Stevenson, and the other co-
arbitrator, Dr. Bernardo M. Cremades, commented on this Separate Opinion in Exhibit L 
of the Partial Award. They essentially maintained that Professor Brownlie’s interpretation 
of Article XL of the EPSA was inequitable, and that his proposed remedy of fixing damages 
at this point, when it was dependent on finding oil, would be an unjust enrichment in good 
faith to the companies and would not reflect the true value of their rights in the EPSA. 
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evidence with respect to which the Government could have been seen to 
have acted in bad faith.280 

The tribunal did hold, however, that there was an enrichment to Qatar 
in good faith, in that the companies were not able to exercise their rights 
a) for the “go it alone” option under Article XV.3 of the EPSA and b) to 
explore and drill in the Structure A area. As a result, the tribunal’s declaration 
of extending the relinquishment terms under the EPSA would provide for 
the return to the companies of what Qatar received in good faith (referencing 
Article 86 of the State of Qatar Civil and Commercial Law, Law No. 16 
of Year 1971).281 

ix) Declaration that EPSA Remained in Force 

The Government had the right to terminate the EPSA if the companies 
“fail to discover Crude Oil in Commercial Quantities or discover 
economically utilizable non-associated Natural Gas in the Contract Area 
within eight (8) years from the Effective Date”, i.e., by June 18, 1981. 
Qatar did not exercise this right to terminate. Instead, the tribunal determined 
that the Minister’s telex of June 19, 1985 was a notice that relinquishment 
was required, rather than a termination. There was no right under the EPSA 
for the companies to terminate the EPSA, unless they had voluntarily 
relinquished the whole of the Contract Area, which they did not do. 

The tribunal therefore refused the companies’ request for a declaration 
that the EPSA was terminated. Accordingly, in the absence of termination 
by either party, the provisions of the EPSA continued to apply to both Qatar 
and the companies, including the obligation of the companies to pay rental. 

The tribunal also did not grant the companies’ request that the EPSA 
be rescinded on the reasoning that under Qatari law “Unilateral termination 
is allowed only if there is an express provision in the contract. The alleged 
notice of rescission by the Claimants in their letter of 10 March, 1986 was 
a unilateral declaration not accepted by the Government and not acted on 
by the Claimants.” 

Finally, since the EPSA remained in force, the tribunal declared that 
the parties were required to carry out their obligations under the EPSA 
under Article 47 of the Qatari Code, which provided that “...a contracting 
party shall be bound to perform his obligations.”282 

 
280 Id. at 804. This difference of opinion on the evidence was only mentioned this once 

in the award and not pursued elsewhere in the award. 
281 Id. at 820-821. 
282 Id. at 822-823. 
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x) Declaration of Extension of Time for Relinquishment under 
the EPSA 

The majority of the tribunal (with Professor Brownlie dissenting on 
the Structure A remedy) declared that the relinquishment provisions of the 
EPSA be extended to give effect to the parties’ intention that the companies 
were entitled to a realistic opportunity to carry out the performance of their 
work under the EPSA, which included: 

1) an extension of 8 years from the date of the Final Award on the 
Contract Area still held by the companies, if not in production, 
for the purpose of permitting them to exercise their “go it 
alone” option under Article XV.3 of the EPSA; 

2) the commencement of the term for application of the EPSA 
Article XI relinquishment provisions to the Structure A area 
was extended to the date Qatar permitted the companies to 
develop Structure A under the EPSA; and 

3) any extension in performance periods stipulated in other 
provisions of the EPSA required to make meaningful the above 
extensions included the extension of the term of the EPSA 
under Article IV for 8 years if the companies exercise their 
option under (1) above and an extension of such term to 18 
years from the date the companies are required to relinquish 
non-producing areas in respect of Structure A under (2) above. 
Qatar’s right to terminate the EPSA relating to the Structure 
A area was to run for 8 years from the time the companies 
were permitted to develop the Structure A area under the 
EPSA’s provisions, rather than from the Effective Date.283 

xi) No Payment of Operating Expenditures or Interest 

The companies claimed US$ 59.5 million, plus interest, for their 
operating expenditures, payable in respect of the breach of Qatar’s obligations 
under the EPSA. Since the tribunal determined that there was no breach of 
the EPSA, such damages were not payable by Qatar. The tribunal also 
dismissed the companies’ claim for interest upon monies they expended 
in the exercise of their contractual rights. 

 
283 Id. at 823-826. 
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Final Award of 31 May 1988 

i) Final Award 

In its Partial Award, the tribunal stated that it would issue a Final 
Award in which it would either confirm the Partial Award, or, if the parties 
elected, schedule hearings on the sole question of the value (i.e., the market 
value between a willing seller and a willing buyer) of the companies’ 
rights under the EPSA as declared in the Partial Award, with a Final 
Award providing for payment by Qatar to the companies of the value so 
determined and the relinquishment by the companies of those rights. The 
tribunal also provided, if the parties so elected, various alternatives around 
the retention or relinquishment and valuation of the Structure A area and 
the “go it alone” option under Article XV.3 of the EPSA.284 

In its Final Award, the tribunal first noted that Qatar had not elected 
to proceed with the valuation and relinquishment of the companies’ rights 
as provided for in the Partial Award, and that the companies had asked the 
tribunal to confirm its holdings with respect to relinquishment. 

Accordingly, the tribunal confirmed its declaration in Section (x) 
above on the “Declaration of Extension of Time for Relinquishment under 
the EPSA” in which it determined the relinquishment rights of the companies 
under the EPSA.285 

Subsequent to the issuance of the Partial Award, the companies applied 
for the interpretation of the Partial Award under Article 35 of the UNCITRAL 
Arbitration Rules. In the alternative, they requested an additional award 
under Article 37 of the UNCITRAL Rules that would provide a clarification 
of how the cost recovery and production sharing principles of Article XIII 
of the EPSA applied to a non-associated Natural Gas project under the 
third paragraph of Article XV.3 of the EPSA. Qatar objected to those 
requests on the basis that the tribunal did not have the authority under 
Dutch law either to interpret its award or to issue an additional award. 

The tribunal dismissed Qatar’s objections on the basis that the parties 
had agreed to adopt the UNCITRAL Arbitration Rules, which were not in 
conflict with any provision of the Netherlands Arbitration Act 1986. 
Article 35 of those Rules provided for an interpretation of the award and 
Article 37 provided for an additional award, which were therefore the 
controlling procedural rules of this arbitration. In response to the contention of 
Qatar, the tribunal gave the parties an opportunity to be heard on this question 
as required by Article 1061(3) of the Netherlands Arbitration Act 1986. 

 
284 Id. at 808. 
285 Id. at 834. 
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As a result, the tribunal proceeded to provide an interpretation of its 
Partial Award on the requested clarification, which it attached to its Final 
Award. It determined that the substance of the attached interpretation could 
be included in an additional award under Article 37 of the UNCITRAL 
Rules and/or Article 1061 of the Netherlands Arbitration Act 1986.286 

ii) Interpretation of Cost Recovery and Production Sharing 
Principles 

The tribunal’s interpretation of how the cost recovery and production 
sharing principles applied to a non-associated Natural Gas project under 
the EPSA follows: 

The EPSA provisions relating to cost recovery and production 
sharing, in the Tribunal’s view, were clear as they stood, and the 
Tribunal did not feel it was necessary to clarify their meaning. 
However, in view of the hearings and the Parties’ submissions in 
connection with the meaning of these provisions as applied to a 
non-associated Natural Gas project a difference or dispute 
regarding this meaning arose, and the Tribunal will proceed to 
interpretation of the principles of cost recovery and production 
sharing as applied to a non-associated Natural Gas project, as 
referred to in the last paragraph of Article XV.3 of the EPSA.... 

In the Tribunal’s view, the Claimants are entitled to recover 
Petroleum Costs of such Natural Gas to the extent and out of 40% 
of Net Production in each calendar year. Such 40% of the Net 
Production is referred to as “Cost Recovery Crude Oil”, i.e. 
herein referred to as “Cost Recovery Natural Gas”. 

This principle as applied to Natural Gas affords to the Claimants 
the right to recover Petroleum Costs in each calendar year to the 
extent and out of 40% of the quantity of the net production of Gas 
(defined under Article I of the EPSA, to include all the constituent 
elements of Natural Gas produced from any well in the Contract 
Area as well as all non-hydrocarbon substances therein, including 
residual dry gas, produced therefrom). The definition of Net 
Production in Article I of the EPSA means the quantity of Natural 
Gas produced from the Contract Area and not used in Petroleum 
Operations. 

 
286 Id. at 834-836. 
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The issue of interpretation then becomes what are Petroleum 
Costs, which are defined in Article I to include all expenditures 
made and all costs incurred by the Claimants in carrying out 
Petroleum Operations under the EPSA and directly related thereto. 
Petroleum Operations are defined in Article I to include all 
exploration, development, extraction, and production operations 
authorized or contemplated under the EPSA, and generally all 
other obligations directly related to the preceding activities 
carried out within the scope of EPSA. 

Do Petroleum Costs include the costs of re-injecting any constituent 
elements of Natural Gas by the Claimants in discharge of their 
responsibility under a Natural Gas project authorized under the 
third paragraph of Article XV.3 of the EPSA? In the Tribunal’s 
view, such costs are Petroleum Costs. Accordingly, such re-
injection costs are recoverable by the Claimants at a maximum 
annual rate of 40% of the Net Production. 

The affirmative definition of Petroleum Costs in the EPSA, to 
mean all expenditures made and all costs incurred by the Claimants 
in carrying out Petroleum Operations under the EPSA and 
directly related to the EPSA, in the Tribunal’s opinion, includes 
the costs of re-injection of Natural Gas. In addition, items a. through 
g. of the definition of Petroleum Costs in Article I of the EPSA is 
a listing of items not to be included as Petroleum Costs. These items 
do not exclude re-injection of Natural Gas as a Petroleum Cost 
pursuant to a Natural Gas project. Item c . of this definition 
specifically excludes as a Petroleum Cost any item not directly 
related to Petroleum Operations. This would not exclude the costs 
of re-injection which are directly related to Petroleum Operations. 

Not recoverable as Petroleum Costs in the Tribunal’s view are the 
Claimants’ share of any excess of the annual value of Cost Recovery 
Natural Gas over Petroleum Costs actually recoverable not used 
or to be used to satisfy Claimants obligation under a Natural Gas 
project - up to 10%, or any of the Government’s share of this 
excess (not so used or to be used) - up to 90% - purchased by the 
Claimants pursuant to their preferential right under the last 
Paragraph of Article XIII.2.iv of the EPSA. In this connection, the 
Tribunal expressly recognizes Claimants’ preferential right under 
this paragraph to purchase all or any portion of the Government’s 
share, i.e. up to 90% of any excess Cost Recovery Natural Gas. 
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This means that the Government must sell to the Claimants on 
demand any of its share of the excess Cost Recovery Natural Gas. 

The obligation in Article XIII.6 of each Party to endeavor to off-
take all of its entitlement of Natural Gas on a regular basis as well 
as the right under paragraph 4 (in the absence of agreement to 
the contrary between the Parties) to separately dispose of Natural 
Gas taken by it under the EPSA means that the Claimants and the 
Respondent ave the legal obligation (for reasons within their 
control) and the right to separately dispose of all elements of 
Natural Gas to which they are, respectively, entitled or (in the 
case of disposition) taken by them under the EPSA. In the event 
that the Claimants or the Respondent do not off-take for reasons 
within their control the quantities of Natural Gas available for off-
take by each of them, 40% of the Net Production (i.e. the Cost 
Recovery Natural Gas) will be calculated on the basis of the 
available production, as determined by the approved annual 
Development and Production Program, rather than the amount of 
Natural Gas actually taken (i.e. “as if” all available production 
had been produced and off-taken). When a Party fails, for a reason 
outside its control, to off-take its entitlement, the Cost Recovery 
Gas is calculated on the basis of the Natural Gas actually off-taken. 

The obligation in the Tribunal’s opinion to off-take Natural Gas 
applies to all the constituent elements of Natural Gas and not just 
those which can be readily marketed. Therefore, there is an 
obligation to off-take the residual dry Natural Gas as well as the 
liquid elements. 

The Tribunal disagrees with the Claimants that the Government 
would be legally obligated to enter into a reasonable joint 
marketing agreement. It is entirely a matter of the Government’s 
discretion to decide in what manner it will comply with its legal 
duty to off-take the Natural Gas to which it is entitled, e.g., by 
agreeing with the Claimants on joint marketing, by re-injecting 
this Natural Gas, by separately marketing this gas, or otherwise. 
There would be no legal duty to enter into a reasonable joint 
marketing arrangement with Claimants. If the Government 
determines to discharge its legal obligation by reinjecting natural 
gas, the cost of so doing are for the Government’s account. 

The Tribunal recognizes that the Government may well decide 
that the most economic way of discharging its legal obligation to 
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off-take its share of the remaining 60% of Net Production of 
Natural Gas (as well as the portion of its share - up to 90% - of 
the excess Cost Recovery Natural Gas not purchased by the 
Claimants under their option) is by entering into a joint marketing 
arrangement. However, in the Tribunal’s view, the Government is 
not legally required to enter into such an agreement, however 
reasonable it may be. 

The Tribunal’s view is that, to the extent that the Claimants negotiate 
a project for the disposition of Natural Gas and, pursuant to such 
project, Claimants re-inject any element of Natural Gas to which 
the Claimants are entitled, such Natural Gas is properly treated 
as a Petroleum Cost, which may be recovered by the Claimants 
up to 40% annually under Article XIII, but is payable in the first 
instance by the Claimants under the project. 

If the Respondent decides to off-take its entitlement of Natural Gas 
- i.e., discharge its legal obligation - by entering into a joint 
marketing agreement with the Claimants, the application of 
Article XIV to Natural Gas rather than Crude Oil requires, since 
there is no spot market for Natural Gas, the application of the 
applicable price or prices and conditions of sale under the joint 
marketing agreement. The Claimants and the Respondent should 
mutually agree in good faith on such price and any revisions 
thereof pursuant to paragraph 1 of Article XIV.1. 10. With respect 
to the Government of Qatar’s duty to cooperate in good faith with 
the Claimants, the Tribunal does not view this duty as requiring 
the Government to cooperate on matters which it is not legally 
required to carry out, such as to enter into a reasonable joint 
marketing agreement. On the other hand, if the Government is 
legally required to do something, i.e., to off-take its entitlement of 
Natural Gas, then it is required to cooperate with the Claimants 
in discharging this duty. 

The Tribunal does not agree that it follows that, since the Tribunal 
has found that the Government has no obligation to guarantee the 
Claimants a domestic market for the Natural Gas, that it has no 
obligation to off-take the Natural Gas for which it has no 
guaranteed domestic market. Certainly one of the options the 
Government has is to utilize such gas on the domestic market, but 
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it has other options including re-injection of the gas if there is no 
present requirement for its use on the domestic market.287 

As a result of the tribunal’s Partial and Final Awards, the EPSA 
remained in force and the relinquishment provisions of the EPSA were 
extended as described above. In addition, the tribunal clarified how the 
cost recovery and production sharing principles of the EPSA applied to a 
non-associated natural gas project. 

[4.6] UAE 

On 5th January 1936, the Anglo-Persian Oil Company entered into a 
concession agreement with the ruler of Abu Dhabi, Sheikh Shakhbut bin 
Sultan Al Nahyan, to explore for oil in the area. A successor company of 
APOC, the Petroleum Development (Trucial Coast) Limited, signed a 75 
year concession on January 11, 1939 with the Sheikh to replace the 1936 
agreement. The Trucial States or Coast (Arabic:  الساحل المهادن) was the name 
the British government gave to a group of tribal confederations in south-
eastern Arabia, which had been previously known as the “Pirate Coast”. 
The name of Trucial States was derived from the territories whose principal 
sheikhs had signed protective treaties (also known as truces, hence trucial) 
with the British government from 1820 until 1892. They remained an informal 
British protectorate until the treaties were revoked on December 1, 1971, 
at which time a number of them became the United Arab Emirates. 

The Petroleum Development (Trucial Coast) Limited did not begin 
geological operations until after World War II. The first commercial oil 
discovery was made at the Umm Shaif field in 1958, and in the desert at 
Murban in 1960. Exports began to flow from the Jebel Dhanna terminal 
on December 14, 1963. The UAE (mostly Abu Dhabi) now has 5.7% of 
the world’s proven oil reserves. 

The Petroleum Development (Trucial Coast) Limited was renamed the 
Abu Dhabi Petroleum Company in 1962, and then the Abu Dhabi National 
Oil Company (“ADNOC”) in 1971. Abu Dhabi’s government, under the 
late Sheikh Zayed bin Sultan Al Nahyan, acquired 25% equity in the 
company in 1973 and increased its stake to 60% in 1974. These acquisitions 
were accomplished by way of negotiated settlements during the same time 
as other companies were being nationalized in the Gulf region. 

The company started using the name Abu Dhabi Company (“ADCO”) 
for its onshore oil fields and operations in 1978. ADNOC has a 60% share 
in ADCO, the remaining 40% is split CNPC (8%), BP (10%), Total (10%), 

 
287 Id. at 838-841. 
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Inpex (5%), CEFC (4%) and GS Energy of South Korea (3%). The Abu 
Dhabi Marine Area Operating Company (“ADMA-OPCO”) and Zakum 
Development Company (“ZADCO”) originally produced Abu Dhabi’s 
offshore oil fields. The two companies were consolidated into ADNOC 
Offshore. With their reorganisation and the expiry of the 65 year old ADMA 
concessions, the offshore concessions are now split by fields with ADNOC 
holding a 60% interest in all of them, and the remaining 40% split in each 
of the offshore fields as follows: Upper Zakum (Exxon/INPEX), Umm Al 
Dalk and Satah (Inpex 40%)), Lower Zakum (Total/ENI/ONGC/INPEX), 
Umm Shaif and Nasr (Total/ENI), Sarb and Umm Lulu (CEPSA 40%). 

The Abu Dhabi government completed all of these reorganizations on 
a negotiated basis, so that it strategically gained a 60% interest. It only 
experienced one arbitration with IOCs, and that was in 1951. It was a 
similar dispute as occurred in Qatar, triggered by similar events involving 
the same companies. 

Petroleum Development v. Sheikh of Abu Dhabi 

On 11th January 1939, the Sheikh of Abu Dhabi signed an agreement 
that awarded an O&G concession covering all of the territory subject to 
his rule to the Petroleum Development (Trucial Coast) Limited for a period 
of 75 years. Ten years later, on 18th July 1949, the company issued a claim 
regarding the areal extent of that oil concession against the Sheikh. 

Two things happened in 1949 that triggered this ad hoc arbitration.288 
First, the Trucial States (now known as the United Arab Emirates), which 
included Abu Dhabi, issued a proclamation on 10th June 1949 asserting 
jurisdiction over the resources on their continental shelves. And secondly, 
the Sheikh purported to transfer the mineral rights in the submarine area 
lying outside its territorial waters to an American company, the Superior 
Oil Corporation (which was the same company that had acquired a similar 
offshore concession in Qatar at that time). The Petroleum Development 
company claimed that the Sheikh could not do so, since he had already ten 
years earlier parted with those same rights to their company. 

The agreement contained an arbitration clause, which provided for “the 
reference of disputes arising under it to arbitration, for the appointment of 
two arbitrators, and for the appointment of an umpire in the event of the 
two arbitrators being unable to agree”.289 The two arbitrators were not able 

 
288 Petroleum Development Ltd. v. Sheikh of Abu Dhabi, Award of September 1951, 

18 International Law Reports 144 (1951). 
289 Id. at 145. 
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to agree and therefore appointed Lord Asquith of Bishopstone as umpire, 
or sole arbitrator, whose decision was final as per the arbitration clause.  

After a weeklong arbitration hearing in Paris, France, Lord Asquith 
decided on the following issues: 

i) Translation of the Agreement 

The 1939 agreement was solely in Arabic, without an official translation. 
Each party provided a different English translation of the agreement for 
the purposes of the arbitration. Faced with this discrepancy, Lord Asquith 
decided that: 

The Arabic of the Gulf, in which the contract is framed, is an 
archaic variety of the language, bearing, I was told, some such 
relation to modern current Arabic as Chaucer’s English does to 
modern English. Such discrepancies, however, as exist between the 
two translations are fortunately trivial, and the Claimants were 
willing for purposes of argument to accept the translation put 
forward on behalf of the Respondent.290 

He therefore adopted the translation of the Sheikh’s counsel in 
interpreting the Agreement. 

ii) Proper Law of the Agreement 

The Agreement did not include what would be considered today as a 
standard governing law clause. Instead, it simply provided that: 

The Ruler and the Company both declare that they base their work 
in this Agreement on goodwill and sincerity of belief and on the 
interpretation of this Agreement in a fashion consistent with 
reason.291 

In deciding what law to apply in interpreting the Agreement, Lord 
Asquith stated the following: 

This is a contract made in Abu Dhabi and wholly to be performed 
in that country. If any municipal system of law were applicable, it 
would prima facie be that of Abu Dhabi. But no such law can be 
reasonably said to exist. The Sheikh administers a purely 

 
290 Id. at 149. 
291 Id. at 148. 
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discretionary justice with the assistance of the Koran; and it 
would be fanciful to suggest that in this very primitive region there 
is any settled body of legal principles applicable to the construction 
of modern commercial instruments.292 

As a result, Lord Asquith rejected the use of Shari’ah in determining 
the areal extent of the concession. Instead, he applied the “modern law of 
nature”, which closely resembled the English common law with which he 
was most familiar: 

... albeit English Municipal Law is inapplicable as such, some of 
its rules are in my view so firmly grounded in reason, as to form 
part of this broad body of jurisprudence - this ‘modern law of 
nature’.... yet on the other hand the English rule which attributes 
paramount importance to the actual language of the written 
instrument in which the negotiations result seems to me no mere 
idiosyncrasy of our system, but a principle of ecumenical validity.293 

This would be considered offensive language from today’s perspective, 
but it needs to be placed in historical context. What Lord Asquith was 
describing for the first time was the evolving international arbitration practice 
of supplementing (or replacing) local municipal law with international law 
and legal practice, where there was doubt about the applicable law and 
where the parties had not agreed to any particular municipal law. 

iii) Area of the Agreement 

The agreement did not provide an accurate description, map or survey 
of the area. Nor did it state the size of the area covered. Instead, the original 
Arabic agreement (as translated by the parties) simply stated that: 

The area included in this Agreement is the whole territory subject 
to the rule of the Ruler of Abu Dhabi and its dependencies, and all 
its islands and territorial waters. [Claimant’s translation] 

The area included in this Agreement is the whole of the lands 
which belong to the rule of the Ruler of Abu Dhabi and its 
dependencies, and all its islands and sea waters which belong to 
that area. [Respondent’s translation]294 

 
292 Id. at 149. 
293 Id. at 149. 
294 Id. at 146-147. 
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As described by Lord Asquith, the concession area was “vague” and 
“indeterminate”. Even though the concession appeared to cover all of Abu 
Dhabi and its adjacent waters at the time of its issuance in 1939, certain 
developments in international maritime law were emerging at the time that 
cast doubt on the extent of the area granted under the concession. In particular, 
the principle that a sovereign state had jurisdiction and control over the 
resources on and below its “Continental Shelf” had recently emerged with 
states, such as the United States by its Truman Declaration of 1945, asserting 
such control.295 This new principle extended the jurisdiction of states beyond 
the traditional three mile limit of the territorial sea to the edge of the 
continental shelf that extended to a sea depth of 200 meters. 

In considering the bare language of the Agreement, Lord Asquith 
found that: 

Placing oneself in the year 1939 and banishing from one’s mind 
the subsequent emergence of the doctrine of the “Shelf” and every-
thing to do with the negotiations, I should have thought this 
expression could only have been intended to mean the territorial 
maritime belt in the Persian Gulf, which is a three mile belt; 
together with its bed and sub-soil, since oil is not won from salt water. 

... At that time neither contracting party had ever heard of the 
doctrine of the Continental Shelf, which as a legal doctrine did not 
then exist. No thought of it entered their heads. None such entered that 
of the most sophisticated jurisconsult, let alone the “understanding” 
perhaps strong, but “simple and unschooled” of Trucial Sheikhs.296 

 
295 Under customary international law, the sovereignty of a coastal state extended 

beyond its land territory and internal waters to an adjacent belt of sea known as the 
“territorial sea”, which principle existed in 1939 when the concession was granted. 
Historically, this sovereignty was recognized to extend for a distance of three nautical miles 
(or what is called the “cannon-shot rule”) from the shoreline, which control covered the 
seabed, its subsoil and the air space over the territorial sea. The maximum breadth of the 
territorial sea is now accepted as 12 nautical miles, measured from the low-water line and 
other baselines allowed under Article 3 of the 1982 United Nations Convention on the Law 
of the Sea (UNCLOS). 

Various states began asserting control over their continental shelves in the 1940s, 
some in a very exaggerated manner. The 1958 Geneva Convention on the Continental Shelf 
confirmed for the first time the now widely accepted principle that states have the right to 
explore and exploit the resources of the seabed and subsoil of the submarine areas adjacent 
to the coast, but only out to “a depth of 200 meters or, beyond that limit, to where the depth 
of the superjacent waters admits of the exploitation of the natural resources of the said 
areas.” Article 76 of UNCLOS has now established more clearly defined limits to the 
continental shelf areas over which states can exercise sovereign rights. 

296 Petroleum Development Ltd. v. Sheikh of Abu Dhabi, supra note 288, at 151-152. 
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iv) Doctrine of the Continental Shelf 

The Claimant argued that draft Articles of the Third Session (1951) of 
the International Law Commission that investigated the doctrine of the 
Continental Shelf were or were intended to be the expression of principles 
which were already part of international law, not merely of principles 
which ought to, or might with advantage form part of, that law in future. 

Lord Asquith concluded that those arguments were ill-founded and 
could clearly not affect the construction of the 1939 Agreement. 

v) Negotiation of the Agreement 

The Claimant argued that the negotiations preceding the signing of the 
agreement should be considered in deciding upon the construction of the 
agreement. Lord Asquith provided the following observations: 

Some evidence was given as to oral interchanges between the 
Sheikh on the one hand and Mr. Lermitte and Brigadier Longrigg 
on the other in the last fortnight or so before the contract was 
signed. The Sheikh in his evidence said, I doubt not in perfect good 
faith, that the meaning of the expression ‘the sea waters belonging 
to that area ‘ was never discussed with him at all. The two witnesses 
for the Company say that it was.... I am clearly of opinion and find 
as a fact that the Sheikh’s recollection was at fault in so far as he 
said that the phrase in question was never mentioned in the 
negotiations. Mr. Lermitte and Brigadier Longrigg cannot have 
imagined the discussion to which they testified. They were excellent 
witnesses in point both of integrity and accuracy; although under 
the latter head one cannot forget that they, like the Sheikh, were 
testifying to events twelve years old. I think it more probable than 
not that the Sheikh did claim to rule coastal seas outside the three 
mile limit. It is not the custom of oriental potentates to minimise 
the extent of their dominions.297 

In correspondence between the parties in 1949 when the dispute first 
arose, the Sheikh contended that the company had no right under the 
agreement to drill in any part of the seabed, even in the territorial zone. 
The company then replied that it was universally recognized that the 
boundaries of any country situated on the sea extend automatically three 
miles into the sea in what is called “territorial waters”. The company claimed 
for the first time in that correspondence more submerged land than that 

 
297 Id. at 159. 
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covered by the territorial waters, i.e., those resources that extended to the edge 
of the continental shelf pursuant to the Trucial States’ 1949 proclamation. 

Lord Asquith concluded on this point that: 

I am of opinion that the prima facie construction of the Agreement, 
which in my view excludes from the Concession the Shelf, is not 
modified so as to include it by the negotiations incident to the 
Agreement any more than by the (in my view incompletely 
established) doctrine of the Shelf itself.298 

As a result, Lord Asquith’s final holding in the arbitration was that: 

The Claimants succeed as to the subsoil of the territorial waters 
(including the territorial waters of islands) and that the Sheikh 
succeeds as to the subsoil of the Shelf; by which I mean in this 
connection the submarine area contiguous with Abu Dhabi 
outside the territorial zone; viz: the former is included in the 
Concession, and the latter is not; and I award and declare to that 
effect.299 

The Sheikh therefore ultimately won his case, despite the vagueness 
of the description for the concession area, and despite Lord Asquith i) not 
applying the law of Abu Dhabi, and ii) his observation that in “this very 
primitive region there is [no] settled body of legal principles applicable to 
the construction of modern commercial instruments.”300 

[4.7] Libya 

Libya was first recognized as an independent sovereign state by the 
United Nations in 1951. It was established as a monarchy under King Idris I, 
a chief of the local Senussi Muslim order, with the support of the British 
government. Libya enacted Petroleum Law No. 25 of 1955 to encourage 
foreign capital investment and to develop its natural resources, at a time 
when it did not have any petroleum production. That law established a 
framework for the exploration and production of petroleum using a 
concessionary system. Approximately 133 concessions were granted to 
American, British, German, Italian and French companies within the frame-
work of that Petroleum Law by the end of the 1960s. The concessions that 
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were issued were based on a template or model contract referenced in the 
Petroleum Law. The development of the oil industry in Libya dramatically 
changed and enriched the country: 

At the time of its independence in 1951, Libya was an extraordinarily 
poor country with almost no known natural resources of consequence, 
a sparse and uneducated population, only small areas of arable 
land (over 90 percent of the country is desert), and little hope for 
much improvement. From 1951 to 1976, however, Libya experienced 
unprecedented economic growth, almost entirely as a result of the 
discovery, extraction, and exportation of petroleum. By 1979, Libya’s 
income from oil exports was estimated to be in excess of $16 
billion, which placed it among the world’s 15 wealthiest countries; 
for 1977, Libya’s per capita income was estimated at $6,500 (as 
compared with $40 in 1951), which ranked it as the highest in 
Africa. Although the first major oil discovery was not made until 
1959 and the first petroleum exports did not begin until 1961, by 
1969 Libya had become the fourth largest petroleum exporter in 
the world.301 

On 1st September 1969, while Idris was in Turkey for medical treatment, 
the Revolutionary Command Council, headed by Colonel Muammar el 
Qadhafi, overthrew King Idris and his government in a coup d’etat and 
announced the formation of the Libyan Arab Republic. This new regime 
first assured foreign investors that there would be no policy changes and 
that they would continue to honour their contractual obligations. However, 
various measures contrary to this promise were subsequently taken, which 
were justified by Qadhafi as protecting Libya against imperialism and 
achieving the nationalistic goals of the revolution. Oil companies were 
subjected to gradual measures restricting rights granted in the concession 
agreements, ultimately resulting in complete nationalization of all of their 
physical assets and concession rights in Libya, despite the Petroleum Law 
and their concession agreements providing that “the contractual rights 
expressly created by this concession shall not be altered except by mutual 
consent of the parties.”  

The result was the initiation of three well known oil & gas arbitrations 
through the 1970s. They were the BP, TOPCO and LIAMCO arbitrations, 
all of which had similar contract terms, very similar facts, and virtually 

 
301  Robert B von Mehren and P Nicholas Kourides, International Arbitrations 

between States and Foreign Private Parties: The Libyan Nationalisation Cases, 75 AJIL 
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identical issues of law. Each award confirmed the basic tenet that states 
cannot disregard duties to foreign private persons.302 There were two other 
court cases that were associated with the BP v Libya case. They were 
between BP and the holder of the original Libyan concession, Nelson 
Bunker Hunt. They were competing cases in the English and U.S. courts. 

The next Libyan case involved a claim by an American company, Sun 
Oil, against the NOC of Libya. Similar to the Wintershall claim against 
Qatar, the Sun Oil case is one of the first arbitration cases that dealt with 
the relatively new (at least at that time) petroleum granting instrument of 
production sharing contracts (PSC or PSA or EPSA). Finally, there have 
been some recent cases against the Libyan N.O.C. under the Investment 
Agreement of the Organisation of Islamic Cooperation and at the ICC Court. 

BP v. Libya 

On 18th December 1957 the Libyan Petroleum Commission, under the 
Libyan Petroleum Law of 1955, granted Concession 65 to Nelson Bunker 
Hunt, a citizen of the United States. BP Exploration Company (Libya) 
Limited (“BP”) acquired an undivided 50% interest in Concession 65 from 
Mr. Hunt in 1960 through a farm-in agreement and an accompanying joint 
operating agreement. 303  Concession 65 granted the exclusive right to 
search for, extract and sell petroleum for 50 years from the Concession 65 
block, which was located in the heart of the Sarir desert, with an original 
area of 32,944 sq. kms. that was eventually reduced to 8,234 sq. kms.  

Muammar al-Qaddafi seized power in Libya in September 1969. He 
called for an increase in the posted price from Libyan concession holders 
the following year. His government then began expropriating their 
concessions. The first of three noteworthy arbitration cases against Libya 
regarding these expropriations was initiated by BP over Libya’s nationaliza-
tion of its interest in Concession 65.304 

 
302 Id. at 477 and 513. 
303 There were a series of U.S. and English court cases that dealt with this farm-in and 

joint operating agreement where each party initiated various claims against each other after 
the Libyan government nationalized BP’s interest in 1971 and Hunt’s interest in 1973. See, 
e.g., Nelson Bunker Hunt v. BP Exploration Company (Libya) Ltd., 492 F.Supp. 885 (1980), 
580 F.Supp. 304 (1984), 756 F.2d 880 (5th Cir. 1985), and BP Exploration Co (Libya) v Hunt 
[1979] 1 WLR 783 (High Court), [1982] 1 All ER 925 (Court of Appeal), [1983] 1 WLR 232, 
[1983] 2 AC 352.  

304 BP Exploration Company (Libya) Limited v. Government of the Libyan Arab Republic, 
Award of 10 October 1973 and 1 August 1974, 53 International Law Reports 297 (1979), 
V Yearbook Commercial Arbitration 143 (1980). 
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The Libyan Government promulgated Decree No. 115 on 7th December 
1971 nationalizing BP’s interest in Concession 65. The Libyan Government 
said this was in retaliation for the British Government’s failure to act when 
Iran on November 29 and 30, 1971 occupied three islands (Abu Musa and 
the Greater and Lesser Tumb), which were claimed by the rulers of Sharjah 
and Ras-al-Khaimah in the Persian Gulf. These islands were nominally 
under British protection, although the treaties of protection were due to lapse 
on the following day. The United Kingdom did not react to the Iranian 
occupation of the islands and was condemned in the Arab world for their loss. 

That law provided that the State should pay compensation to be 
determined within three months by a committee to be appointed by the 
Minister of Petroleum. The Committee did not issue a report within that 
period and Libya did not compensate BP. In the meantime, BP started 
arbitration proceedings on 11th December 1971, contending that the 
nationalization amounted to a unilateral and unacceptable repudiation of 
the Concession Agreement, which provided in Article 16 that: 

The Government of Libya will take all steps necessary to ensure 
that the Company enjoys all the rights conferred by this Concession. 
The contractual rights expressly created by this concession shall 
not be altered except by mutual consent of the parties. 

This Concession shall throughout the period of its validity be 
construed in accordance with the Petroleum Law and the 
Regulations in force on the date of execution of the agreement of 
amendment by which this paragraph (2) was incorporated into 
this concession agreement. Any amendment to or repeal of such 
Regulations shall not affect the contractual rights of the Company 
without its consent.305 

i) The Arbitration Agreement 

Clause 28 of the agreement provided that any dispute between the parties 
was to be resolved by ad hoc arbitration using a three member tribunal. In 
the event that one of the parties failed to appoint its arbitrator, then the 
other party could request the President of the International Court of Justice 
to appoint a sole arbitrator. As the Libyan Government did not respond to 
the notice of arbitration, BP applied to the President of the ICJ for the 
appointment of a sole arbitrator, who nominated Judge Lagergren, President 
of the Court of Appeal for Western Sweden, as the sole arbitrator. Judge 

 
305 Id. at 322. Clause 16 of Concession 65. 
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Lagergren in turn appointed Dr. J. Gillis Wetter as secretary and Professor 
J. Sandstrom as deputy secretary.306 

ii) The Procedural Law of the Arbitration 

Clause 28 also provided that the “place of arbitration shall be such as 
may be agreed by such parties and in default of agreement between them 
… shall be determined by … the Sole Arbitrator.”307 BP requested that 
Copenhagen, Denmark be fixed as the place of arbitration, which the sole 
arbitrator confirmed in his procedural order. 

At the request of the Claimant, the tribunal also decided to divide the 
proceedings into two stages: the first stage dealing with the merits of the 
claim and the second stage with an assessment of possible damages.308 

One of the first matters addressed by Judge Lagergren was the procedural 
law of the arbitration, when he stated that “The first issue which falls to be 
considered in that context is whether the proceedings, on account of the 
fact that one Party is a sovereign State, are governed by international law or 
by some other body of law not being a particular municipal legal system.”309 

Judge Lagergren first considered the Aramco case that rejected the 
place of arbitration as determining the procedural law on the grounds that 
a sovereign state cannot be subject to the law of another state. He did not 
share that view, and instead referred to the Sapphire case that held that the 
relevant procedural law was the law of the seat of the arbitration. He 
therefore determined that the procedural law of the arbitration would be 
Danish law. 

Professor Wetter, who was the tribunal secretary in this arbitration, 
subsequently argued in his treatise “The International Arbitral Process: 
Public and Private”, that this approach of localizing the procedural law 
was desirable: 

It follows from the foregoing discussion that application of the 
Aramco or the Topco/Calasiatic doctrines may be exposed to the 
risk of not resulting in awards recognised under the New York 
Convention. And indeed the wish to secure an award that could be 
so recognised and enforced was the main element that influenced 
Judge Lagergren in pronouncing that the BP Award was a Danish 
one; the Claimant also expressly regarded it as such. It is felt that 
Professor Dupuy, in holding that consideration of the enforceability 

 
306 Id. at 302-305. 
307 Id. at 303. 
308 Id. at 311-312. 
309 Id. at 308. 
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of the award was riot within his jurisdiction, underestimated the 
practical and theoretical importance of the enforceability aspect and, 
in any event, erred in his quoted conclusion on the jurisdictional 
issue. 

The desirability to localise an award for the purpose of making it 
enforceable is the main reason for, and consequence of, preferring 
the BP doctrine. Another consideration is that, unless an award is 
so attached to a specific jurisdiction, claims of nullity or challenge 
procedures cannot be instituted, nor is it clear by which law the 
liability of the arbitrators is governed. And, lastly, as emphasised 
by Judge Lagergren, the attachment to a national jurisdiction 
provides the arbitrator with a supplementary reference system, a 
developed procedural law, that greatly aids the arbitrator in his 
task. However, in cases where none of these considerations are 
deemed to be of practical significance, the Aramco and Topco/
Calasiatic doctrines are sustainable and may command attention. 
This does not imply acceptance of the widely exaggerated notions of 
a supranational arbitral jurisdiction and lex mercatoria hovering 
far above the reach of national jurisdictions.310 

iii) The Substantive Law of the Concession Agreement 

Clause 28 (7) of the Concession Agreement stated that it: 

shall be governed by and interpreted in accordance with the 
principles of law of Libya common to the principles of international 
law and in the absence of such common principles then by and in 
accordance with the general principles of law, including such of 
those principles as may have been applied by international 
tribunals.311 

After considering BP’s arguments, the sole arbitrator concluded as 
follows: 

The Tribunal cannot accept the submission that public international 
law applies, for paragraph 7 of Clause 28 does not so stipulate. 
Nor does the BP Concession itself constitute the sole source of law 
controlling the relationship between the Parties. The governing 

 
310  J. G. WETTER, THE INTERNATIONAL ARBITRAL PROCESS: PUBLIC AND PRIVATE, 

(1979) at 409-410. 
311 BP v Libya, supra note 304 at 303. 
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system of law is what that clause expressly provides, viz. in the 
absence of principles common to the law of Libya and international 
law, the general principles of law, including such of those principles 
as may have been applied by international tribunals.312 

iv) Breach of Contract 

Judge Lagergren accepted BP’s arguments that the concession was in 
the nature of a contract, which was concluded pursuant to legislation that 
contemplated a contractual relationship, and created a direct contractual 
link between BP and Libya.313 He then found that the nationalization of 
BP’s property, rights and interests constituted a fundamental breach of the 
concession and was a total repudiation of the agreement. He also found 
that the Government’s actions a) were arbitrary and discriminatory, b) 
violated public international law because it was made for purely extraneous 
political reasons, and c) were confiscatory because no offer of compensation 
had been made since the nationalization. 

Judge Lagergren decided that Libya had breached the concession 
agreement and found Libya’s action to be a blatant violation of international 
law, as follows: 

No elaborate reasons are required to resolve the third issue in this 
case. The BP Nationalization Law, and the actions taken thereunder 
by the Respondent, do constitute a fundamental breach of the BP 
Concession as they amount to a total repudiation of the agreement 
and the obligations of the Respondent thereunder, and, on the 
basis of rules of applicable systems of law too elementary and too 
voluminous to require or permit citation, the Tribunal so holds. 
Further, the taking by the Respondent of the property, rights and 
interests of the Claimant clearly violates public international law 
as it was made for purely extraneous political reasons and was 
arbitrary and discriminating in character. Nearly two years have 
now passed since the nationalization, and the fact that no offer of 
compensation has been made indicates that the taking was also 
confiscatory.314 

 
312 Id. at 329. 
313 Id. at 327. 
314 Id. at 329. 
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v) Remedies 

One of the remedies that BP requested was specific performance, i.e., 
the restoration of its rights in Concession 65. In response, Judge Lagergren 
in his first award of 10th October 1973 stated that: 

when by the exercise of sovereign power a State has committed a 
fundamental breach of a concession agreement by repudiating it 
through a nationalization of the enterprises and its assets in a 
manner which implies finality, the concessionaire is not entitled 
to call for specific performance by the Government of the agreement 
and reinstatement of his contractual rights, but his sole remedy is 
an action for damages.315 

After that first award, BP applied to the tribunal to re-open the merits 
stage to consider the tribunal’s refusal to grant specific performance, arguing 
that the tribunal made a fundamental error of law. Judge Lagergren 
rejected this application in his second award of 1st August 1974.316 

BP initially claimed damages in the order of £240 million.317 The first 
award of 10th October 1973 stated that “the nature and extent of such damages 
can only be assessed in subsequent proceedings before this Tribunal.”318 
There is no record of subsequent proceedings for the second stage of the 
arbitration or the award of any damages to BP by the Tribunal. During the 
arbitration proceedings, similar to its tactics in the Iranian case twenty years 
earlier, BP attempted to claim title of the oil produced from Concession 
65, which the Libyan NOC had sold to third parties.319 

By an agreement dated 20th November 1974, approximately 13 months 
after the issuance of the arbitral award, BP reached a full and final settlement 
with the Libyan Government of all outstanding disputes between them. 
Pursuant to that agreement, the Libyan Government agreed to make an 
immediate cash payment of approximately £17.4 million to BP. This figure 
was arrived at by deducting from the sum of £62.4 million (which the parties 
agreed was due to BP) taxes, royalties and other claims by the Libyan 
Government amounting to £45 million. On receipt of that payment, BP agreed 

 
315 Id. at 354. 
316 Id. at 358-388. 
317 Id. at 306. 
318 Id. at 355. 
319 BP Exploration Co. (Libya) Ltd. v. Astro Protector Compania Naviera S.A., Civ. 
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to discontinue its arbitration proceedings against the Libyan Government and 
to withdraw all notices of rights given by it to third parties.320 

BP was not the only party that considered arbitration against Libya 
regarding Concession 65. Nelson Bunker Hunt had initially agreed to co-
operate with the Libyan government after BP’s nationalization. However, 
he subsequently decided to initiate an arbitration against the government 
as a result of his difficulties in dealing with the Libyans. Mr. Hunt 
eventually abandoned pursuing that arbitration for reasons that were not 
made public. A number of years later, BP and Nelson Bunker Hunt engaged 
in concurrent commercial disputes in U.S. and English courts concerning 
their respective rights in Concession 65. 

Bunker Hunt v Libya 

Following the BP nationalization in December 1971, the Libyan 
Government asked Bunker Hunt, as co-concessionaire of Concession No. 65, 
to have his company operate the concession. However, in December 1972, 
Bunker Hunt initiated an arbitration under that concession in connection 
with some of the problems it was having with Libya in operating the 
concession area. Libya agreed to proceed with the arbitration and appointed 
as its arbitrator Kamal Maghur, a Tripoli lawyer and then Libyan 
Representative to the United Nations.321 Bunker Hunt appointed former 
U.S. Secretary of the Treasury John Connally as its arbitrator. Bunker Hunt 
was going to put three questions to the tribunal on whether Libya could: 

a) force a government participation interest in Bunker Hunt’s share 
of Concession 65 on terms unacceptable to Bunker Hunt;  

b) force Bunker Hunt to market the nationalized BP share of Sarir 
oil from Concession 65 while there was no compensation to 
BP for the nationalization; and 

c) harass Bunker Hunt for not complying with its demands; for 
example, by cutting back Bunker Hunt’s share of production, 
as it had done. 

That arbitration never proceeded. Instead, on June 11, 1973, on the third 
anniversary of the closing of the U.S. Wheelus Air Force Base in Libya, 
the Libyan Government nationalized all of Bunker Hunt’s interests in 

 
320 BP v Libya, supra note 304 at 298. 
321 Libya Accepts Arbitration on Oil for the First Time, PETROLEUM INTELLIGENCE 

WEEKLY, April 30, 1973, at 3-4. 
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Concession 65.322 Bunker Hunt never invoked an arbitration claim based 
upon this nationalization against Libya, as provided under the Petroleum 
Law and Clause 28 of Concession 65. Instead, Libya settled his claim on 
May 19, 1975, most likely as a result of Libya losing the BP, TOPCO and 
LIAMCO cases. That settlement was based on the net book value of the 
assets, and not for lost profits. This was similarly the case for other 
companies (such as Esso Standard of Libya Inc., Esso Sirte Inc., Grace 
Petroleum Corp., Shell Exploratie En Productie Maatschappij, Mobil Oil 
of Libya Inc., Gelsenberg A.G. (Libya) and Occidental of Libya, Inc.) who 
were nationalized at the same. 

BP Exploration Co (Libya) v Hunt 

This was a claim made by BP against Nelson Bunker Hunt in the 
English courts on May 2, 1975, the exact same month that Hunt settled with 
the Libyan government for the nationalization of his interest in Concession 
65 on June 11, 1973. The case323 wound its way through the English courts 
for nearly seven years, starting at the High Court of Justice (Queen’s 
Bench Division, Commercial Court), then the Court of Appeal, and finally 
the House of Lords. The trial of first instance took over 57 days in 1977 
and 1978 finding in favour of BP. Mr Hunt appealed, which was dismissed 
by the Court of Appeal in June 1980. The House of Lords issued its final 
judgement in February 1982 confirming that Mr. Hunt had lost on all 
counts and that he owed BP (1) a principal sum of US$ 10,801,534 with 
interest of US$ 4,774,289; and (2) a further principal sum of £5,666,399 
with interest of £3,060,219, as originally decided by the trial judge. 

BP’s claim against Hunt was based on the argument that the agreement 
between them had been “frustrated” as a result of the expropriation of 
BP’s half share in Concession 65 by the Libyan government, and that 
under the Law Reform (Frustrated Contracts) Act 1943 (“1943 Act”) BP 
was able to recover any money or benefits it had provided to Hunt under 
that agreement, which was a “farm-in” agreement made in 1960. BP had 
essentially claimed that (1) the farm-in agreement had been frustrated or 
had become impossible to perform, (2) the parties had been discharged 
from the performance of the contract under the 1943 Act, and (3) therefore 
Hunt had to repay the benefit that BP had provided to him under that 
agreement pursuant to the 1943 Act. 

 
322 von Mehren and Kourides, supra note 301 at 484. 
323 BP Exploration Co (Libya) v Hunt [1979] 1 WLR 783 (High Court), [1982] 1 All 
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The Libyan government granted Concession No. 65 to Hunt in 
December 1957, in which he was required to drill for oil within three years. 
Since he did not have the necessary resources to explore and develop the 
concession himself, he concluded a farm-in agreement in June 1960 with 
BP, who did have those resources. This written contract contained two 
documents described as “the letter agreement” and “the draft operating 
agreement”. The operating agreement was never signed by the parties, but 
was treated throughout its operation by the parties as if it had been signed, 
and was thus dealt with as such by the English courts. These agreements 
also did not have a clear governing law clause. The trial judge determined 
that the contract was governed by English law based on the circumstantial 
evidence, noting in his opinion that “as between England and Texas the 
former was clearly intended to be the centre of gravity of the contractual 
arrangements and the primary place of business”. Both the Appeal Court 
and House of Lords accepted that conclusion. 
The key terms of the contract were: 

1) Hunt was to assign to BP, subject to the consent of the Libyan 
government, a half share in the concession that had been granted 
to him. 

2) BP was to explore, develop and operate the whole of the 
concession entirely from its own resources and at its own 
expense. 

3) BP was to pay a “farm-in payment” of US$ 2,000,000 to Hunt 
by July 1, 1960. 

4) BP was to make available to Hunt over a period of four years 
from January 1, 1961, “farm-in oil”, which was 4,000,000 barrels 
of Iranian oil of a specified kind and quality. 

5) If and when the concession, following exploration and 
development by BP, “came on stream”, i.e., produced oil 
available at a seaboard terminal in commercially worthwhile 
quantities, the operating expenses were thereafter to be shared 
equally by BP and Hunt. 

6) If and when the concession came on stream, BP was to receive 
thereafter, in the form of three-eighths of the half share of the 
oil produced to which Hunt would be entitled, full reimbursement 
plus 25%, based on the current value of such oil, in respect of 
the benefits conferred by BP on Hunt under the second, third 
and fourth terms set out above. 
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The courts found that at the time when the farm-in agreement was 
concluded in 1960, it was not known, and could not have been known with 
any degree of certainty, either by BP or Hunt, whether the exploration and 
development of the concession would result in the production of oil in 
commercially worth-while quantities or not. If they did so result, BP would 
receive full reimbursement plus 25% in oil in respect of the benefits 
conferred on Hunt under the second, third and fourth terms above. If they 
did not so result, BP would not receive any reimbursement in respect of 
those benefits at all. The main risk of failure in the combined adventure 
was therefore borne by BP and not by Hunt. 

Following the conclusion of the farm-in agreement, Hunt assigned to BP, 
with the consent of the Libyan government, a half share in his concession, 
and BP performed its three obligations of (a) exploring, developing and 
operating the concession, (b) paying Hunt US$ 2,000,000, and (c) providing 
Hunt the 4,000,000 barrels of farm-in Iranian oil. 

BP’s exploration and development efforts were successful, resulting 
in the discovery of a giant oilfield and the oil coming on stream at a sea 
terminal near Tobruk on the Mediterranean coast on January 11, 1967, 
about 6½ years after the conclusion of the farm-in agreement. BP and Hunt 
by way of a “Memorandum of Agreement” agreed in June 1967 to revise 
the original terms of the farm-in agreement as follows: 

1) Hunt’s obligation to make full reimbursement plus 25% to BP 
in respect of the benefits conferred on Hunt by BP prior to the 
concession coming on stream was quantified at 50,000,000 
barrels of oil. 

2) Hunt’s half share of the costs of operation after the coming on 
stream was to be paid to BP in the form of further quantities 
of oil from the half share of the oil produced to which he was 
entitled. 

3) From July 1, 1967, all reimbursements by Hunt out of his half 
share of the oil produced were to be at the rate of 18,750 
barrels per day, or three-eighths of Hunt’s half share of the 
daily production, whichever should be less. Production of oil 
increased substantially after July 1967, with the result that 
Hunt’s liability to reimburse BP was always at the rate of 
18,750 barrels per day. 

On December 7, 1971, the Libyan government expropriated BP’s 50% 
share of Concession No. 65. By that date BP had received from Hunt, by 
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way of reimbursement, 33,101,811 barrels of oil, which was about 1/3 of 
the reimbursement due BP. No further oil was provided to BP after its 
expropriation. Following the expropriation of BP’s share in the concession, 
the operation of the concession was taken over by a Libyan government 
agency (the Arabian Gulf Exploration Company, which was owned by the 
Libyan N.O.C.), with help from Hunt who received some oil for his own 
account. On June 11, 1973, the Libyan government expropriated Hunt’s share 
of the concession also. Between December 7, 1971, when BP’s half share was 
expropriated, and June 11, 1973, when Hunt’s half share was expropriated, 
Hunt had obtained 74,000,000 barrels of oil from the concession. 

Both BP and Hunt claimed compensation from the Libyan government 
for the expropriation of their respective shares in the concession. Such 
compensation was paid to BP in November 1974 and to Hunt in May 1975. 
The amount of this compensation was based upon the book value of the 
facilities in Libya, with no compensation paid for the loss of the concession 
itself. 

The House of Lords determined that, since the farm-in agreement was 
governed by English law, whether the farm-in agreement was frustrated by 
the Libyan government’s expropriation or not depended on the application 
of the relevant provisions of the 1943 Act to the particular circumstances 
of the case. 

The key provisions of the farm-in agreement were firstly, Clause 6 of 
the letter agreement: 

It is specifically understood and agreed that Hunt shall have no 
personal liability to repay the sums required in the Operating 
Agreement and this letter agreement to be advanced by B.P. for 
Hunt’s account or paid to Hunt, but B.P.’s right to recover any such 
sums which B.P. is required to pay or advance for Hunt’s account 
shall be limited to recovery solely out of three-eighths of Hunt’s 
half of the production, and in the manner specified under Section 
9 of the Operating Agreement, if, as and when produced, saved 
and delivered at the Libyan sea terminal. 

And secondly, Section 9 (e) of the operating agreement: 

Reimbursement of Payments 

B.P. shall be entitled to take and receive three-eighths of Hunt’s 
share of the oil production from the Concession delivered f.o.b. 
Libyan seaboard until B.P. has received a quantity of crude oil 
equal to the sum of the following: 
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1. A quantity equal in value to 125 per cent of all costs and 
expenses advanced by B.P. for Hunt’s account on 
exploration, development or any other work performed in 
or in connection with the Concession, then 

2. A quantity equal in value to U.S. $2,500,000, and then 

3. 5,000,000 barrels. 

Hunt’s argument was that the true construction of the contract (in 
particular the above clauses) was that the intention of the parties was that 
Hunt should be relieved of, and BP saddled with, the political risk of the 
concession being expropriated by the Libyan government, in addition to 
the physical risks of (a) the exploration and development of the concession 
proving unsuccessful and (b) natural events, such as floods or earthquakes. 

The court found that Hunt’s argument had a fatal defect in it, which 
was that there was nothing in the terms of the contract (in particular, clause 
6 of the letter agreement and section 9 (e) of the operating agreement) or 
in the factual circumstances to indicate, either expressly or by necessary 
implication, that the parties had in contemplation political risks, such as 
the expropriation of the concession in whole or in part by the Libyan 
government, which would operate to frustrate the contract; or that, having 
had such risks in contemplation, they included in the contract any provision 
which, expressly or by necessary implication, was to take effect in the event 
of such risks materialising. 

As a result, the 1943 Act was to be applied and that the benefits 
received by Hunt under the farm-in agreement were recoverable by BP. 

Nelson Bunker Hunt v. BP Exploration Company (Libya) Ltd. 

After BP filed its claim in the English courts, Nelson Bunker Hunt 
filed a suit in the United States District Court in Dallas.324 Hunt sought a 
declaration, based upon his contracts with BP that provided for no personal 
liability, that he owed no money to BP, and that neither the Libyan 
expropriation of BP’s interests nor any other claims by BP abrogated this 
contractual protection. BP move to dismiss the complaint or in the alternative 
to stay the proceedings. The US court overruled BP’s motion. Hunt then filed 
an amended complaint seeking a declaratory judgment (i) limiting the liability 
of Hunt to BP under its affirmative claims under the 1943 Act, (ii) that BP 
did not diligently develop the field or produce the field at its maximum 
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efficient rate, (iii) that BP wrongfully refused to seek resolution of its 
differences with Libya, (iv) that BP breached its obligation to provide oil 
under clause 10 of the letter agreement, and (v) that BP’s mode of settlement 
with Libya was a breach of clause 22 of the operating agreement. 

In its first opinion, the Dallas court held “that the English judgment is 
entitled to recognition and that such recognition would bar most if not all 
of Hunt’s claims in this litigation”, but that summary judgment could not 
be granted to BP until exhaustion of all appeals determined the scope of 
the bar. Upon the House of Lords rendering its final judgement, BP renewed 
its motion for summary judgment. BP requested a motion for summary 
judgment on the basis that: (i) the English court decision was final, i.e., all 
appeals had been exhausted, (ii) the English judgment was entitled to 
recognition in the United States, and (iii) such recognition barred all of 
Hunt’s claims in the U.S. case. 

Bunker Hunt did not dispute the finality of the English judgment. Instead, 
he argued that the question of recognition was governed by the Texas Uniform 
Foreign Country Money-Judgment Recognition Act; and that BP had 
failed to conclusively establish, on its motion for summary judgment, that 
all conditions of that statute had been satisfied. Hunt’s response to BP’s 
renewed motion for summary judgment presented only two issues not 
previously determined by the Dallas court: (i) the question of reciprocity, i.e., 
whether England granted recognition to American judgments, and (ii) whether 
the parties agreed to arbitrate rather than litigate their differences. 

The Dallas court determined that Hunt failed both to rebut the primer 
facie case presented by BP and to carry the burden of establishing non-
reciprocity imposed upon him by that Texas Act. The court therefore 
accepted that England granted recognition to American judgments. 

Hunt’s claim that the dispute should be arbitrated derived from 
paragraph 29 of the 1960 operating agreement attached to the farm-in 
agreement between the parties. It provided as follows: 

If any dispute arises between the parties hereto that cannot be 
satisfactorily settled by mutual agreement relating to anything 
herein contained or in connection herewith, and if either party 
hereto desires to submit such dispute to arbitration, it shall notify 
the other party in writing and name the party selected by it as an 
arbitrator. 

The court determined that this provision was clearly optional rather 
than mandatory. Consequently, the proceedings in the English court were 
not contrary to an agreement between the parties that the dispute would be 
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settled in another manner. Each party remained free to institute court 
proceedings, and each chose to do so, BP in London and Hunt in Dallas. 
Hunt failed to counter BP’s assertion that he had failed to give the written 
notice required by paragraph 29. Neither did Hunt select an arbitrator. By 
engaging strenuously in the judicial resolution of this dispute over a seven-
year period in the English courts, during which he failed to initiate 
arbitration or advance the arbitration clause as a defence, Hunt waived any 
right he may have had to arbitration. 

The Dallas court carefully considered and rejected all of the grounds 
for the non-recognition of the English judgment advanced by Bunker Hunt, 
and concluded that under Texas law the English judgment was enforceable 
“in the same manner as the judgment of a sister state that is entitled to full 
faith and credit.” 

Texaco Overseas Petroleum Co. (TOPCO) v. Libya 

Texaco Overseas Petroleum Co. (“Topco”) and California Asiatic Oil 
Company (“Calasiatic”)325 initiated the second ad hoc arbitration326 against 
Libya in response to the country nationalizing their oil concessions. The 
two companies had jointly acquired 14 Deeds of Concession in Libya 
between 1955 and 1968. The wording of their 14 Deeds of Concession was 
taken from the text of a model contract annexed to the Libyan Petroleum 
Law of 1955. Similar to the BP Concession 65 described above, Clause 16 
of their agreements provided that: 

The Government of Libya will take all steps necessary to ensure 
that the Company enjoys all the rights conferred by this Concession. 
The contractual rights expressly created by this concession shall 
not be altered except by mutual consent of the parties. 

This Concession shall throughout the period of its validity be 
construed in accordance with the Petroleum Law and the 
Regulations in force on the date of execution of the agreement of 
amendment by which this paragraph (2) was incorporated into 
this concession agreement. Any amendment to or repeal of such 

 
325 Calasiatic was a wholly owned subsidiary of Standard Oil of California (formerly 

known as Socal, and now known as Chevron). TOPCO was a wholly owned subsidiary of 
Texaco Ltd. This was a continuation of their joint venture arrangements as seen in the 
Aramco case, and as carried on throughout SE Asia as Caltex. 

326  Texaco Overseas Petroleum Co. (TOPCO) & California Asiatic Oil Co. v. 
Government of the Libyan Arab Republic, Award of 19 January 1977, 53 International Law 
Reports 389 (1977), IV Yearbook Commercial Arbitration 177 (1979). 
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Regulations shall not affect the contractual rights of the Company 
without its consent. 

Nine of these Deeds were amended in 1963 and 1966 to align them 
with the following provisions in the Libyan petroleum legislation: 

A permit or concession granted under this law may be revoked 
only in the circumstances and in the manner set out in the said 
permit or concession (Petroleum Law No. 25 of 1955, Art. 18); 

[A]ny permit issued under the Minerals Law 1953 shall continue 
in force until its normal expiry date (Art. 25(2)); 

[T]he contractual rights expressly provided for in this concession 
may not be infringed except by agreement of both parties (Royal 
Decree of 9 November 1961, Art. 1); 

[A]ny amendments to or cancellation of [the regulations issued 
under the Petroleum Law] shall not apply to the contractual rights 
of the Company except with its consent (Art. 2). 

Libya first began expropriating the two companies’ rights in their 14 
concession in 1973 when it issued its Decree of Nationalization (Law No. 
66/1973), which nationalized 51% of Topco’s and Calasiatic’s interest in 
their concessions. This decree applied to seven other oil companies, along 
with Topco and Calasiatic, but not to other foreign companies holding 
concessions in Libya. The properties, rights and assets appropriated by the 
Libyan State were to be transferred 51% to the Libyan National Oil 
Company (“N.O.C.”), and 49% to the Amoseas Company (formed by the 
two companies to be their operating entity in Libya). Later in 1974, a 
Decree of Nationalization (Law No. 11/1974) nationalized all the properties, 
rights and assets of Topco and Calasiatic in their 14 Deeds of Concession. 
Amoseas was changed into a non-profit company, the assets of which were 
completely owned by N.O.C. Similar to the decree applicable to the BP 
nationalization, Article 2 of the 1973 and 1974 Decrees provided for 
payment of compensation by the State, to be determined by a committee 
appointed by the Libyan Government.327 

On 2nd September 1973, Topco and Calasiatic notified the Libyan 
Government under Article 20(1) of the Petroleum Law 1955 and Clause 
28 of their Concession agreements, that they were submitting their dispute 
with the Government to arbitration. 

 
327 Id. at 424-426. 
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i) The Arbitration Agreement 

Clause 28 in the 14 Concession agreements was similar to the arbitration 
clause in the BP concession. In their notice of arbitration, Topco and 
Calasiatic designated Mr. Fowler Hamilton, a member of the New York 
bar, as their arbitrator. The Libyan Government did not designate an arbitrator 
and instead, rejected the demand for arbitration. The two American companies 
then, pursuant to Clause 28, requested the President of the International 
Court of Justice to designate a Sole Arbitrator.  

While the Libyan Government deliberately refused to take part in the 
proceedings, it did raise the following objections328 in a memorandum 
attached to its letter of 26th July 1974 to the ICJ President:  

a) There was a preliminary requirement under Clause 28 that an 
attempt to bring about a friendly settlement should have been 
made beforehand, and unless such negotiations had failed, the 
initiation of arbitral proceedings would be invalid.  

b) The arbitral proceedings were instituted against the “Libyan 
Arab Republic” while the Concession agreements were between 
“the Minister of Petroleum” and the Companies, so that the 
deeds related to legal relations between the minister and the 
Companies, while the Libyan Arab Republic, a sovereign 
State, was not a party to the contracts. 

c) There was no place for arbitration in the present case because 
there was no dispute or difference. 

d) The request for arbitration was made by a party not qualified 
to bring it, since the Companies had, as a result of the 
nationalization, “lost their status of concession holders”.  

e) The nationalization was an act of sovereignty which could not 
be judged by jurisdictions other than those of the State 
concerned. 

After considering the objections of the Libyan Government, the ICJ 
President appointed Professor R. J. Dupuy as the Sole Arbitrator on 
18th December 1974. A similar course was followed with regard to the 
second decree of nationalization so that the Sole Arbitrator was to hear and 
determine both disputes. Professor Dupuy then determined that the initial 

 
328 Id. at 390-391. 
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stage of the arbitration should be devoted to the question of whether he 
had jurisdiction to hear and determine the dispute. 

ii) Preliminary Award 

In his preliminary award of 27th November 1975, the sole arbitrator 
determined that he had jurisdiction to hear and decide the matter based on 
customary rule and the terms stated in Clause 28 of the concession 
agreements.329 Since the Libyan Government had submitted a memorandum 
to the President of the International Court of Justice objecting to the 
appointment of a sole arbitrator, the sole arbitrator felt obligated to consider 
all the arguments raised by Libya and all reasonable arguments Libya 
could have raised in defense of its position. Consequently, the thoroughness 
of the Preliminary Award and the Award on the Merits on this issue were 
unprecedented for that time.330 

In this first award, Professor Dupuy rejected the first three objections 
of the Libyan Government and held that: 

a) Clause 28 did not make it obligatory for the parties to have 
recourse to friendly negotiations before starting arbitration 
proceedings. In any event, negotiations with a view to reaching 
an amicable settlement had taken place over “a sufficiently 
long period”. 

b) The Ministry of Petroleum, in entering into the Deeds of 
Concession, acted as the duly qualified organ of the Government 
and was authorized to do so by the Libyan Government. Libya 
had thus become bound by the acts of its own organs. 

c) For a dispute to exist, it is necessary and sufficient that there 
be a divergence of interest and an opposition of legal views. 
Such was the case in the present matter.331 

iii) Award on the Merits 

The sole arbitrator in his second award of 19th January 1977 held that: 

a) The Deeds of Concession were contracts binding on the parties. 
They were of a contractual nature because they expressed an 
agreement of the wills of both the investor and Libya based 

 
329 Id. at 402-412. 
330 von Mehren and Kourides, supra note 301 at 501. 
331 TOPCO v Libya, supra note 326 at 413-418. 
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on general principles of law, which was the case even if they 
were granted by a former government of Libya. 

b) The Libyan Government had breached its obligations under the 
Deeds of Concession by nationalizing the companies interests 
in their concessions and was legally bound to perform those 
contracts and give them full effect. 

c) There was no legal justification for the nationalization measures 
and in adopting them the Libyan Government had failed to 
perform its obligations under the Deeds of Concession. 

d) The appropriate remedy was restitutio in integrum to be 
performed within 5 months. If the award were not to be 
implemented within the time period fixed, the matter of further 
proceedings was reserved.332 

The sole arbitrator also addressed the procedural law applicable to the 
arbitration and the governing law of the contract in his award on the merits. 

iv) The Procedural Law of the Arbitration 

The sole arbitrator concluded that he had the authority to determine 
the procedural law of the arbitration based upon what the parties had 
provided for in Clause 28(2) of their agreements: “… the Sole Arbitrator, 
shall determine the applicability of this Clause and the procedure to be 
followed in the Arbitration.”333 He determined that law as follows: 

The Arbitral Tribunal must now state precisely what law or what 
system of law is applicable to this arbitration, it being understood 
that the parties themselves are entitled freely to choose the law of 
procedure applicable to the arbitration and it is only, as is the 
case here, in the absence of any express agreement between them 
that the Arbitral Tribunal must determine the law or system of law 
applicable to the arbitration. Two solutions are theoretically 
possible.334 

Professor Dupuy first considered the application of municipal law, 
which generally would be the place of arbitration. He made reference to 
the reasoning adopted in the Sapphire case, but decided that there was no 

 
332 Id. at 511. 
333 Id. at 407. 
334 Id. at 431. 
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reason to adopt this approach. Instead, he determined that all the elements 
of this case supported the adoption of a second solution which was to 
consider the arbitration as being directly governed by international law. In 
doing so, he adopted the reasoning of the Aramco case. He concluded that 
the parties wanted to remove the arbitration from any national sovereignty. 
He therefore adopted international law to govern the procedural aspects of 
the arbitration and issued rules of procedure for the arbitration on that basis.335 

v) The Governing Law of the Concession Agreement 

Professor Dupuy endorsed and adopted the approach taken in the 
Aramco case and held that the Deeds of Concession were within the 
domain of international law, which empowered the parties to choose the 
law governing their contractual relations. He held that under international 
law, contracts between States and private persons can be “internationalized” 
and subject to public international law. He based this on the reference in 
Clause 28 of the agreements to international law and general principles of 
law. The arbitrator then applied a “two-tier system” to determine the 
governing law of the contracts so that they were governed by a) the 
principles of Libyan law in so far as they were common to principles of 
international law, and b) in the absence of such conformity, by general 
principles of law:336 

The meaning of the words “principles of international law”, as 
ordinarily used, can only mean international law as it is applied 
between all nations belonging to the community of States. Now, 
these principles of international law must, in the present case, be 
the standard for the application of Libyan law since it is only if 
Libyan law is in conformity with international law that it should 
be applied. Therefore, the reference which is made mainly to the 
principles of international law and, secondarily, to the general 
principles of law must have as a consequence the application of 
international law to the legal relations between the parties.337 

vi) Remedies 

Instead of enunciating a specific amount for damages, the remedy that 
the sole arbitrator awarded to the companies in his award on the merits 
was restitutio in integrum, which would mean restoring the claimants to 

 
335 Id. at 431-436. 
336 Id. at 442. 
337 Id. at 453. 
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their original condition. That arbitral award did not result in the two 
companies regaining their interests in the 14 Deeds of Concession. 

Instead on 27th September 1977, approximately 8 months after the 
award, Calasiatic announced that it had reached an agreement with the 
Government of Libya under which it would receive a volume of crude oil 
equivalent in value to approximately US$ 76 million over a period of 15 
months.338 Texaco made a similar settlement. As a result, the Libyan 
Government provided Topco and Calasiatic with Libyan crude oil worth a 
total of $152 million. Both Topco and Calasiatic terminated the arbitration 
proceedings on that basis.339 

Libyan American Oil Company (LIAMCO) v. Libya 

This third ad hoc arbitration340 against Libya had similar facts with 
similar provisions in its disputed concession agreements as the BP and 
TOPCO arbitration cases. The arbitral award focused on some different 
issues, in particular on the calculation of damages, and as a result, reached 
some different conclusions from the two other Libyan cases. 

Immediately after the enactment of the Petroleum Law No. 25 in 1955, 
the Libyan American Oil Company (“LIAMCO”),341 entered into a number 
of concession agreements with the Libyan government for the exclusive right 
to explore and produce petroleum for a period of 50 years on concession 
blocks 16 to 22. LIAMCO subsequently voluntarily relinquished Concessions 
18, 19, 21 and 22. However, it retained Concessions 16, 17 and 20, which 
were the subject of this arbitration. Concessions 16 and 17 covered 
approximately 3,709 and 4,476 square kms. Respectively in the province 
of Tripolitania and Concession 20 covered approximately 44,708 square 
kms. In the province of Cyrenaica. 

By 1960, LIAMCO had assigned part of its interests in the concessions 
to the following companies: Esso Sirte (a wholly owned subsidiary of 

 
338 Id. at 391. 
339 Wall Street Journal, Sept. 26, 1977, at 6, col. 4; N.Y. Times, Sept. 26, 1977, at 55, 

col. 1. 
340 Libyan American Oil Company (LIAMCO) v. Government of the Libyan Arab 

Republic, Award of 12 April 1977, 62 International Law Reports 140 (1977), also in VI 
Yearbook Commercial Arbitration 89 (1981). 

341 LIAMCO was incorporated in Delaware, USA and was originally a wholly owned 
subsidiary of Texas Gulf Producing Company. In 1964, Texas Gulf Producing Company 
transferred its interest in LIAMCO to Sinclair International Oil Company, which, in turn, 
transferred that interest to its parent Sinclair Oil Corporation. In 1969, as a result of the 
merger of the Sinclair into Atlantic Richfield Company (ARCO), LIAMCO became a wholly 
owned subsidiary of ARCO. In 2000, many years after this arbitration, ARCO was acquired 
by BP. 
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Exxon) 50% and W.R. Grace & Co. (a U.S. conglomerate) 24.5%, while 
it retained a 25.5% share. No oil had been found on Concession 16 by the 
time of the arbitration. Concession 17 had a discovery in 1959, but was 
uneconomic to produce until the fourfold increase in the world market 
price of crude oil set by OPEC at that time. In contrast, all the oil production 
(and value) came from Concession 20. 

In the summer of 1973, the Libyan government asked LIAMCO, along 
with other IOCs in the country, to accept a 51% participation by the state in 
their oil concessions. It set the end of August as a deadline for their 
acceptance, under threat of taking appropriate measures. LIAMCO, similar 
to the other oil companies, rejected that proposal. The Libyan government 
then enacted two laws, one after the other, that nationalized LIAMCO’s 
interests in its concessions, which were similar to the laws described in the 
TOPCO case.342 The first was Law No. 1966 on 1st September 1973 that 
nationalized 51% of LIAMCO’s concession rights in its three blocks and 
then Law No. 10 on 11th February 1974 that nationalized LIAMCO’s 
remaining interests in its concessions. 

Both laws included provisions for compensation. In a press statement, 
the Libyan government stated that the measure of compensation would be the 
net book value of each concession. No compensation was paid or offered 
to LIAMCO for either the first or second nationalizations. After unsuccessful 
attempts to resolve the disputes with the Libyan government through 
negotiation, in November 1973, LIAMCO initiated arbitral proceedings 
pursuant to Clause 28 of its concession agreements, which were similar to 
the dispute resolution clauses in the BP and TOPCO cases. 

Similar to the BP and TOPCO cases, Libya did not respond and 
refused to take part in the arbitration proceedings. When Libya refused to 
nominate its arbitrator, LIAMCO requested the President of the International 
Court of Justice to appoint a sole arbitrator in accordance with the arbitration 
clause. The ICJ President appointed Dr. Sobhi Mahmassani, as the sole 
arbitrator. Professor Mahmassani was a Lebanese legal scholar and former 
judge, who was educated and trained in Islamic law, civil law and the 
common law. 

LIAMCO claimed that the Libyan nationalisation laws of 1973 and 
1974 were politically motivated, discriminatory and confiscatory in 
nature, and constituted a denial of justice, a wrongful taking, an unlawful 
breach of contract and were contrary to both the principles of the law of 

 
342 The TOPCO and Calasiatic concessions were nationalized on the same day as the 

LIAMCO concessions under a similar, but different numbered law. The law nationalizing 
LIAMCO’s interests left the interests of the other companies in Concessions 16, 17 and 20 
unchanged, which was probably the reason why LIAMCO pursued this claim on its own. 



 OIL & GAS DISPUTES OGD-177 

(Release 3 – 2020) 

Libya and to the principles of international law.343 LIAMCO requested an 
award ordering: 

• as a principle relief, the restoration of its concession rights together 
with all the benefits accruing from such restoration (restitution in 
integrum); and 

• as an alternative relief, the payment of adequate damages (damnun 
emergens and lucrum cessans) in the amount of US$ 207,652,667 
plus interest at 12% from January 1st, 1974 to the date of payment 
of recovery of the award in full. 

i) The Arbitration Agreement 

Article 20 of the Petroleum Law of 1955 (as slightly modified in 1965) 
provided that any disputes between the Ministry of Petroleum and the 
concession holder were to be settled by arbitration. This was embodied in 
Clause 28 of the LIAMCO Deeds of Concession,344 which  were similar 
to the BP and TOPCO agreements and which are described in the prior 
case summaries. 

It was contended by the Libyan Government in its circular letter of 
8th December 1973 to all the oil companies in Libya that it rejected 
arbitration as contrary to the heart of its sovereignty. The sole arbitrator 
rejected that argument since it could not be retained against international 
practice, which was also confirmed in many international conventions and 
resolutions.345 

ii) The Procedural Law of the Arbitration 

The sole arbitrator held a preliminary meeting in London on 9th June 1975 
with only the Claimant and its counsel in attendance. The Respondent did 
not appear, even though it was provided with notification of this preliminary 
hearing several months before by the ICJ Registrar. In accordance with 
Clause 28(6) of the Deeds of Concession, the sole arbitrator rendered an 
Arbitration Preliminary Decision, in which he determined that: 

• Geneva, Switzerland was the official seat of arbitration; 

• The Arbitrator, in his procedure, was to be guided as much as possible 
by the general principles contained in the Draft Convention on 

 
343 TOPCO supra note 326 at 167-168. 
344 Id. at 175-176. 
345 Id. at 177. 
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Arbitral Procedure elaborated by the International Law Commission 
of the United Nations in 1958; and 

• The language of the proceedings was the English language, with 
the possibility to use an Arabic translation when necessary.346 

iii) The Governing Law of the Concession Agreement 

Similar to the BP and TOPCO agreements, Clause 28(7) in each of the 
LIAMCO concessions provided that: 

This Concession shall be governed by and interpreted in accordance 
with the principles of the law of Libya common to the principles 
of international law, and in the absence of such common principles 
then by and in accordance with the general principles of law as 
may have been applied by international tribunals.347 

The sole arbitrator first determined that the Libyan Civil Code accepted 
the principle of contractual freedom and the right of contracting parties to 
choose the law applicable to their contract. He then found that the principal 
proper law of the contract in the concession agreements was Libyan 
domestic law. However, any part of Libyan law in conflict with the principles 
of international law was to be excluded. In order to decide on the meaning 
of the principles of international law, Professor Mahmassani determined 
that it was useful to refer to those sources that were accepted by the 
international Court of Justice, as found in Article 38 of its statute, which 
included international conventions, international custom and the general 
principles of law recognized by civilized nations. 

He determined that the principles of Libyan law could be derived from 
modern Libyan legislation and its codes, Islamic law, custom, natural law 
and equity. They formed a compendium of legal principles, universally 
accepted in theory and practice, including the principle of the sanctity of 
property and contracts, respect for acquired vested rights, the prohibition 
of unjust enrichment, the obligation to pay compensation for expropriation 
and for wrongful damage.348 

iv) Nationalization 

LIAMCO asked the tribunal to declare that the nationalization measures 
that the Libyan Government unitarily took to terminate its concession 

 
346 Id. at 147 and 176. 
347 Id. at 171. 
348 Id. at 172-175. 
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agreements violated their express terms and guarantees, and were contrary 
to the principles of Libyan law, which were common to the principles of 
international law, and to general principles of law.349 

Professor Mahmassani first commented on the purpose of Clause 16 
of the agreement: 

To strengthen this contractual character in LIAMCO’s and 
similar other concession agreements as a precaution against the 
fact that one of the parties is the State, it was deemed necessary 
to ensure a certain protection for the contractual rights of the 
concessionaire. Usually, foreign investors before taking the risk 
of investing substantial amounts of money and labor for working 
their concessions, are anxious to seek sufficient assurance for the 
respect of the principle of the sanctity of contracts. In other words, 
they seek to be guaranteed against the possibility of arbitrary 
exercise by the State of its sovereignty power either to alter or to 
abrogate unilaterally their contractual rights. Any such alteration 
or abrogation of concession agreements should be made by 
mutual consent of the parties. 

To ensure such protection in LIAMCO’s Concessions, a specific 
provision has been inserted to that effect in Clause 16 of its 
Agreements.350 

He found that concession rights constituted property, as they could be 
both corporeal and incorporeal, as long as those rights had a pecuniary or 
monetary value. He then held that: 

a) The right of property, including the incorporeal property of 
concession rights, is inviolable in principle, subject to the 
requirements of its social function and public well-being. 

b) Contracts, including concession agreements, constitute the 
law of the parties, by which they are mutually bound. 

c) The right of a State to nationalize its wealth and natural resources 
is sovereign, subject to the obligation of indemnification for 
premature termination of concession agreements. 

d) Nationalization of concession rights, if not discriminatory and 
not accompanied by a wrongful act or conduct, is not unlawful 

 
349 Id. at 198. 
350 Id. at 169. 



OGD-180 ARBITRATION IN THE MENA 

(Release 3 – 2020) 

as such, and constitutes not a tort, but a source of liability to 
compensate the concessionaire for said premature termination 
of the concession agreements.351 

He concluded that international law no longer inquired into the 
motives for the nationalization to see if they involved a legitimate public 
purpose, unless those motives were discriminatory. In the present case, the 
nationalization had not been discriminatory as it had been part of a 
programme of increasing State ownership which affected most foreign oil 
companies in Libya. Such nationalization did, however, give rise to a duty 
to pay compensation.352 

v) Damages 

LIAMCO had requested as its principle relief the restoration of its 
concession rights together with all the benefits accruing from such restoration 
(restitution in integrum). This was dismissed by the tribunal on a number 
of grounds, including that: a) it was impossible to compel a state to make 
restitution, b) this would constitute an intolerable interference in the internal 
sovereignty of states and c) it was practically unenforceable.353  

Instead, the tribunal found that LIAMCO was entitled to indemnification 
for the lawful nationalization of its assets and concession rights. Noting 
the “confused state” of international law as to an appropriate standard on 
compensation for nationalization, the tribunal used equity as the general 
principle of law and adopted the formula of equitable compensation.354 
Applying this formula to the facts of the case, the tribunal concluded that 
damages (damnun emergens), at a minimum, should be awarded and should 
represent the market value of its plant and equipment at the date of 
nationalization. The tribunal accepted LIAMCO’s claims with regard to 
damages, awarding the exact sum of US$ 13,882,667 that it claimed for 
its physical assets on both Concession 20 and 17.355 

With regard to compensation for the loss of its concession rights, i.e., 
lost profits (lucrum cessans), the tribunal held that LIAMCO’s claims 
were well founded in principle, that classical international law allowed the 
recovery of lost profits for both wrongful taking of property and lawful 
nationalizations, and that it was equitable to award lost profits. In applying 

 
351 Id. at 195-196. 
352 Id. at 182. 
353 Id. at 196. 
354 Id. at 200. 
355 Id. at 211. 
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those principles, the tribunal adjusted the exact amounts claimed by 
LIAMCO as follows:  

• Concession 20: The tribunal noted that this claim for loss of profits 
and other economic benefits was substantially larger than 
LIAMCO’s other claim based on the Libyan NOC benefiting from 
unjust enrichment. There were points in favour of both methods 
of calculating compensation, but they represented exaggerated 
extremes. Applying the principle of equitable compensation, the 
tribunal awarded a lump sum of $66 million (instead of the US$ 
186.27 million claimed) for LIAMCO’s loss of the economic 
value of its interest in the Raguba field in Concession 20, which 
was the only block economically producing oil at the time of the 
nationalization.356 

• Concession 17: LIAMCO had claimed the value of not only the 
physical plant and equipment in the Mabruk field located on 
Concession 17, but also the sum of US$ 7,500,000, which 
represented the minimum value of its exclusive right and 
opportunity to develop this field under the terms of concession. 
This oil field had not been considered economic in the past and 
the claim was based upon the assumption that it would have 
become an economic proposition in the light of rising prices. The 
tribunal rejected this claim for the loss of the economic value of 
Concession 17 because it was not certain and direct, and thus too 
speculative, even though oil had been discovered on the block. It 
did, however, compensate LIAMCO for the physical plant and 
equipment on that concession (damnun emergens).357 

• Concession 16: LIAMCO had included Concession 16 in its initial 
claim, but eventually did not claim compensation for the loss of 
the economic value of Concession 16 since no oil had been found 
on the block.358 The tribunal therefore placed no value on it. 

• Interest and Costs: LIAMCO claimed interest at the annual rate of 
12% from January 1, 1974 to the date of recovery of the arbitral 
award. The tribunal awarded a compensatory indemnity at 5% in 
lieu of interest, as this was allowed under the Libyan Civil Code. 
Interest on damages being due only from the date when the amount 

 
356 Id. at 212. 
357 Id. at 214. 
358 Id. at 209. 
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of money became known, the indemnity was awarded only from the 
date of the arbitral Award. As to costs, Libyan law provided that 
costs should be split when both parties failed in some of their claims, 
which was also what Clause 28 provided. The tribunal therefore 
awarded US$ 203,000 as an equitable sum in respect of LIAMCO’s 
costs.359 

The tribunal held that, in total, Libya would have to pay US$ 79,882,677 
plus interest and costs in compensation, which was significantly less than the 
US$ 250 million360 that LIAMCO initially claimed or the US$ 207,652,667 
plus interest that LIAMCO eventually claimed. 

In rendering his award, Professor Mahmassani completed an analysis 
of Shari’ah, upon which Libyan law was based, and determined that: 

a) Both Libyan and Islamic law allowed for the recovery of lost 
profits.361 

b) Damages were due in case of wrongful expropriation or 
usurpation (ghash).362 

c) Compensation for lost profits must be rejected if they were not 
“certain and direct”, doubtful and not probably realizable,363 
and therefore speculative (gharar). 

d) It was “just and equitable to consider interest claimed not as 
usury (riba), but as compensatory equivalent of a discount 
rate.”364 

Professor Mahmassani’s reasoning on awarding LIAMCO 
approximately a third of its claimed damages is similar to the conservative 
approach to compensation taken by many modern tribunals, even when 
they apply a more robust standard for compensation. His analysis on lost 
profits, as well as his decisions on interest and costs, are likewise reflective 
of much current jurisprudence, except that his decision to award interest 
only from the date of the award is inconsistent with most modern bilateral 
investment treaties. 

 
359 Id. at 215. 
360 Id. at 180. 
361 Id. at 201. 
362 Id. at 201. 
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Finally, LIAMCO sought to enforce its Award in the Swiss Federal 
Supreme Court, the United States District Court for the District of Columbia, 
the Svea Court of Appeals, Sweden and the French courts with minimal 
success.365 In the end, LIAMCO and Libya concluded a settlement in 
March 1981, approximately 4 years after the issuance of the arbitral award, 
in which they entered into “a compensation agreement in accordance with 
the nationalization laws of Libya” resolving their dispute. LIAMCO agreed 
to terminate all legal actions to enforce the LIAMCO award in this agreement. 
The details on the amount and terms of this settlement were never made 
public.366 

As to the rest of the nationalizations of IOCs’ interests in Libyan 
concessions, including LIAMCO’s co-venturers in Concessions 20 and 17: 

... the partial Libyan nationalizations of 1973 concerning Esso 
Standard Libya, Esso Sirte Inc., Shell Libya, Grace Petroleum 
Corporation, Mobil Libya, Gelsenberg Libya, Texaco Overseas 
Petroleum Company and California Oil Company, were all settled 
amicably, after various new agreements between the parties... The 
same may be said of the Libyan nationalization of British Petroleum 
(BP) in 7 December 1971. After an Arbitral Award issued in default 
on 10 October 1973, an agreement was reached in 1974 for the 
payment to BP of a lump sum indemnity.367 

NOC v. Sun Oil 

On November 20, 1980, the National Oil Corporation, a state owned 
Libyan corporation entered into an Exploration and Production Sharing 
Agreement (“EPSA”)368 with the Libyan Sun Oil Company (“Sun-Oil”), 
a Delaware, USA wholly owned subsidiary of Sun Company Inc.,369 a 
Pennsylvania, USA corporation, that covered a specific area in Libya called 
the “Contract Area”, which itself was divided into several geographical 
areas (“Areas”). 

 
365 von Mehren and Kourides, supra note 301 at 546-548. 
366 LIAMCO v Libya, supra note 340 at 218. See also: von Mehren and Kourides, 

supra note 301 at 546, footnote 275. 
367 Id. at 204-205. 
368 A common granting instrument in the international O&G industry sector is a 

production sharing agreement (PSA) or production sharing contract (PSC), either name 
being interchangeable. The term EPSA is another interchangeable name for a PSA or PSC. 

369 Sun Company Inc. was established in Pittsburgh, Pennsylvania in 1886 and was 
engaged in the upstream business until the 1990s. Its refinery and downstream business 
continued under the name of Sunoco. 
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Similar to other PSAs, Sun-Oil had the obligation to finance and carry 
out Petroleum Operations in the Contract Area in accordance with the 
terms of the EPSA. In return, it received a share of the petroleum produced 
at 19% or 10% depending on the Area. The financial burden of the Petroleum 
Operations was shared between N.O.C. and Sun-Oil as follows: 

• Sun-Oil was entirely responsible for the Exploration Expenditures 
and the appraisal of the discovered oil fields, subject to certain limits 
and conditions. 

• Both parties equally financed the Development Expenditures, 
each payment by N.O.C. being considered as an interest bearing 
reimbursable loan to Sun-Oil, which meant that the Development 
Expenditures were ultimately borne by Sun-Oil. 

• The Exploitation Expenditures in any Area were to be shared 
between N.O.C. and Sun-Oil in the same proportion provided for 
the sharing of the crude oil production from such Area. 

The EPSA provided for a minimum exploration program for each 
Contract Area. Such program was to be accomplished over a five or six 
year period depending upon the Area. Sun-Oil undertook to spend such 
amount as may be necessary to complete the exploration program at a 
minimum cost anticipated by the parties to amount to at least US$ 100 
million. In the event that any part of the exploration program for any Area 
was not properly completed by the applicable exploration period, Sun-Oil 
was to pay N.O.C. the costs of such uncompleted part at the end of the 
Exploration Period. 

Exploration Operations were to be conducted in a manner consistent with 
modern industry practices and techniques, diligently and continuously and 
in accordance with the Libyan Petroleum Law and all other applicable 
laws and regulations of Libya. 

Difficulties arose between the parties in 1981 as a result of political 
tension between the United States and Libya. The American government 
first took steps to restrain the use of passports of its citizens travelling to 
Libya. In May of 1981, the US Secretary of State had recommended to 
American citizens not to travel to, nor to stay in Libya. A US Government 
order issued on December 9, 1981 and effective for one year, provided that 
US passports ceased to be valid for travel to, in or through Libya, unless 
specifically validated for such travel under the authority of the Secretary 
of State. In response, Sun-Oil sent a telex on December 18, 1981 to the 
General Secretary of the People’s Committee of N.O.C. that stated: 
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Pursuant to Article 22.3 of the Exploration and Production Sharing 
Agreement, dated November 20, 1980, between NATIONAL OIL 
CORPORATION (NOC) and LIBYAN SUN-OIL COMPANY 
(SUN-OIL), we wish to inform you that recent government acts, 
culminating in the invalidation by the United States government, 
on December 11, 1981, of U.S. passports for travel to, in and through 
Libya, renders it impossible for SUN-OIL to comply timely with 
its obligations under the Exploration and Production Sharing 
Agreement. We shall advise you when the present force majeure 
situation is ended. 

N.O.C. answered Sun-Oil’s telex on December 24, 1981, in which it 
stated that it did not consider this a force majeure situation: 

N.O.C. does not consider the so-called recent government acts by 
a foreign government as affecting any contracts executed in 
S.P.L.A.J. Moreover, such acts do not and will not render impossible 
for SUN-OIL to comply with its obligations under the EPSA contract. 

A series of messages and meetings between the parties regarding this 
situation followed. In that exchange, Sun-Oil raised an additional measure 
taken by the US government on March 12, 1982. According to the provisions 
of these US regulations, Sun-Oil would have to obtain a licence in order 
to resume operations under the EPSA. Those specific US sanctions were: 

A proclamation by the President Reagan of March 10, 1982, which 
prohibited the importation into United States territory of petroleum 
produced in Libya. 

A regulation of the U.S. Department of Commerce of March 12, 
1982, published in the “Federal Registry” on March 16, 1982, 
amending the “Export Administration Regulations”, by including 
Libya in “Country Group 5”, which entailed the requirement of 
obtaining a validated export license “for all technical data and 
commodities”, and in particular for “oil and gas equipment and 
technical data” subject to a certain number of exceptions provided 
in said regulation. 

Sun-Oil, on May 3, 1982, filed an application with the Office of the 
Export Administration, International Trade Administration of the U.S. 
Department of Commerce for a licence to export oil and gas technical data 
to Libya. The application was denied on the ground that “implementation 
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of the (contract) program could result in the transfer of technical data 
having significant strategic value to the ultimate consignee ...” Sun-Oil 
did not appeal against this decision. 

Sun-Oil stated to N.O.C. that it would be a violation of US law should 
it attempt to perform its contractual obligations so long as this prohibition 
was maintained, even should the passport restriction be removed. It further 
contended that it had no other alternative but to continue to invoke the 
force majeure provisions of the EPSA. It considered that the US passport 
and export regulations made it impossible for it to fulfil its contractual 
obligations to perform under the EPSA and that such situation would last 
so long as any of these US government regulations remained in force. 

N.O.C. replied that the US law could not be violated in any way since 
the EPSA did not oblige Sun-Oil to use particular products but merely to 
bear the expense of certain exploration activities and to perform or have 
performed such activities on its behalf. N.O.C. added that Sun-Oil’s 
declaration under which the alleged force majeure situation would last so 
long as any of the US regulations remained in effect demonstrated that 
Sun-Oil never intended, as was its obligation, to seek alternative means of 
performance. N.O.C. considered Sun-Oil’s message as confirmation of its 
decision to withdraw from the EPSA, a decision which imposed on Sun-
OIL the obligations provided in article 3.4 of the EPSA: 

3.4 Withdrawal by Second Party 

Second Party shall have the right, upon six months’ prior written 
notice to First Party, to withdraw from this Agreement with 
respect to any Area at any time during the Exploration Period for 
such Area, provided that the part of the Exploration Program 
applicable to such Area has been properly completed or Second 
Party has paid to First Party the costs of the uncompleted part 
thereof (calculated by a reputable third party contractor working 
in the Socialist People’s Libyan Arab Jamahiriya and acceptable 
to both Parties). 

On July 19, 1982, N.O.C. filed a Request for Arbitration at the ICC 
Court of Arbitration370 pursuant to Article 23.2 of the EPSA. It should be 

 
370 National Oil Corporation (Libya) v. Libyan Sun Oil Company, ICC Case No. 4462, 

First Award of 31 May 1985, 29 I.L.M. 565 (1990), and Final Award of 23 February 1987, 
29 I.L.M. 601 (1990), 16 Y.B. Com. Arb. 54 (1991). The Opinion and Order of the United 
States District Court for the District of Delaware, issued March 15, 1990, enforcing the 
Award but staying execution of the Judgment pending compliance with U.S. Libyan 
Sanctions Regulations, appears at 29 I.L.M. 718 and 743 (1990). 
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noted that the EPSA was governed by and interpreted in accordance with 
the laws and regulations of Libya, including the Petroleum law. 

i) Parties’ Claims 

N.O.C. requested the Tribunal to find that: 

Sun Oil’s cessation of performance constituted withdrawal from 
the EPSA pursuant to Article 3.4 thereof, and order Sun Oil to pay 
to NOC the costs of the uncompleted part of the EPSA Exploration 
Program, currently estimated as of March 1, 1983 at US$ 156.5 
million (adjusted to reflect inflation at a compounded annual rate 
of 15% per year). 

Sun Oil’s defences based on force majeure must be rejected as a 
matter of law and, if relevant, of fact, and Sun Oil is liable to NOC 
for all remedies and amounts available under the EPSA and the 
applicable law by reason of Sun Oil’s cessation of performance 
under the EPSA. 

Sun-Oil counterclaimed with a request for the Tribunal to find that: 

The United States Government’s passport order and export 
regulations constituted events of force majeure as defined in 
Article 22 of the EPSA. 

Libya unilaterally repudiated the EPSA by refusing to recognize 
Sun’s legitimate invocation of the force majeure clause, wrongly 
accusing Sun of “withdrawing” from the contract, and failing to 
pursue amicable settlement of any disputes.371 

First Award of 31 May 1985 

ii) Legal Concept of Force Majeure 

Both parties agreed that under Libyan law, as reflected in Article 360 
of the Libyan Civil Code, the effect of “force majeure” was to release the 
obligor from his obligation under the agreement and was established when 
an event met the three following conditions: 

 
371 Id. at 577-579. 
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a) It is beyond the control of the parties; 

b) It is unforeseeable at the time the agreement is entered into; 
and 

c) It renders the performance of the obligation absolutely 
impossible. 

The parties acknowledged that Article 360 of the Libyan Civil Code 
was not a public order provision and that it was therefore possible to 
contractually waive its provisions. It was also admitted by both parties that 
contracting parties were entirely free either to exclude force majeure or, 
on the contrary, to make its conditions more flexible. 

As a consequence, both Parties referred to the force majeure clause in 
the EPSA (Article 22) to find out the common intent of the parties. 
However, they completely disagreed on the meaning and the consequences 
of that clause. Sun-Oil maintained that Article 22 was self-sufficient and 
set up a specific force majeure regime, much more flexible and liberal than 
the one provided for under Article 360 of the Libyan Civil Code. In 
contrast, N.O.C. argued that the parties gave the expression “force majeure” 
its usual meaning under Libyan law, unless the agreement expressly provided 
for the contrary. That was not the case here where the parties referred to 
the concept of force majeure in Article 22 and did not expressly exclude 
any of the conditions required under Libyan common law to establish force 
majeure.372 The force majeure clause in the EPSA stated: 

Article 22 - Force Majeure 

22.1 Excuse of Obligations 

Any failure or delay on the part of a Party in the performance of 
its obligations or duties hereunder shall be excused to the extent 
attributable to force majeure. Force majeure shall include, without 
limitation: Acts of God; insurrection; riots; war; and any unforeseen 
circumstances and acts beyond the control of such Party. 

22.2 Extension of Term; Termination 

If operations are delayed, curtailed or prevented by force majeure, 
and the time for carrying out obligations under this Agreement is 
thereby affected, the term of this Agreement and all rights and 
obligations hereunder shall be extended for a period equal to the 
period thus involved; provided, however, that either Party may 

 
372 Id. at 584-586. 
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terminate this Agreement upon written notice to the other if (a) the 
fulfilment of the obligations of either Party under this Agreement 
during the period commencing the Effective Date and ending on 
the date of commencement of commercial production under this 
Agreement in the Contract Area is affected by force majeure for a 
continuous period exceeding one (1) year or (b) the fulfilment of 
the obligations of either Party under this Agreement after the date 
of commencement of commercial production under this Agreement 
in the Contract Area is affected by force majeure for a continuous 
period exceeding two (2) years. In the event of any such termination, 
all amounts owed hereunder by either Party to the other shall 
become immediately due and payable, except (in the case of such 
termination during the Exploration Periods) for costs of the 
Exploration Program to be paid to First Party under Article 8.2 
hereof. 

22.3 Notification 

The Party whose ability to perform its obligations is affected by 
force majeure shall notify the other Party thereof in writing, 
stating the cause. 

After reviewing the parties’ arguments, the Tribunal determined that 
Article 22 expressed the intent of the Parties to not strictly apply the usual 
criteria of force majeure, in particular with respect to the unforeseeability 
requirement. However, that did not exclude the fundamental requirement 
that the event must have rendered definitively or temporarily impossible 
the performance of the contractual obligations, and that a party’s non-
performance or delay in performance is excused only if it has become 
impossible for that party to perform the EPSA according to its terms. 

The Tribunal relied upon Article 360 of the Libyan Civil Code and the 
case law of the Supreme Court of Libya to determine what was the 
meaning of “impossibility to perform”. In doing so, the Tribunal concluded 
that the non-performance by a party or delay in performing contractual 
obligations was excused when an unforeseen circumstance, beyond the 
control of the parties occurs, which circumstance constitutes an obstacle such 
that an obligor, normally diligent, having the same obligations and placed 
in the same situation, could not have overcome it.373 

 
373 Id. at 587-589. 
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iii) Application of the Force Majeure Concept to the Instant 
Case 

Based on that interpretation of Article 22, the Tribunal determined that 
Sun-Oil, having the burden of proof, had to show evidence that each of the 
two regulations (the passport order and export sanctions) enacted by the 
U.S. Government constituted: (a) a circumstance “beyond the control” of 
the parties, (b) an “unforeseen circumstance” and (c) an “impossibility” to 
continue exploration. 

The Tribunal concluded that the first requirement was certainly met 
since the regulations were acts of Government and thus clearly beyond the 
control of the parties. The second requirement was also met since both 
regulations constituted “unforeseen circumstances” at the time the EPSA 
was signed (November 1980). The challenge was meeting the third crucial 
requirement of “impossibility.”374 

As to the restriction on American citizens traveling to Libya arising 
from the passport order, there was no evidence showing that a major oil 
company doing business on an international scale was expected to perform 
its exploration obligations only by way of utilizing technical and scientific 
personnel carrying passports of the company’s home country. In fact, there 
was a lot of testimony showing the contrary. 

As to the export sanction on exporting O&G technology to Libya, Sun-
Oil’s processes were not unique. Sun-Oil could at that time find on the oil 
market or with its “parent or affiliated companies” or with other companies, 
the support necessary to complete the exploration program with technological 
resources which, while being consistent with modern practices, would not 
have been subject to the US Export Regulation. 

The Tribunal referred to the example of two other American companies 
active in Libya at the time, i.e., Occidental and Coastal, in reaching a 
conclusion on the issue of “impossibility”. Those companies were engaged 
in similar exploration operations under similar EPSAs. They did not 
discontinue their exploration on the basis of force majeure. On the contrary, 
they found ways to continue the exploration despite the passport order and 
export regulation, although they were equally binding on them as it was 
binding on Sun-Oil. 

The test the Tribunal applied in determining impossibility was whether a 
reasonable person placed in the same circumstances as the party seeking to 
be excused would have been able, despite the supervening event, to perform 
the contract. Normally, the Tribunal would have referred to a theoretical 
reasonable person to answer this question. In this case, it had the unusual 

 
374 Id. at 590. 
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situation in which parties placed in the same circumstances existed in 
reality and were able to overcome the supervening obstacle to performance. 
As a result, it would have been most difficult to accept that another 
similarly situated party (i.e., Sun-Oil) could have successfully relied on those 
same obstacles as a ground of force majeure. 

The Tribunal therefore concluded that the US passport order of 
December 2, 1981 and the US Export Regulations enacted on March 12, 
1982 did not constitute for Sun-Oil an event of force majeure within the 
meaning of Article 22 of the EPSA excusing the discontinuance of 
exploration for such time as such order or regulation remained in force, 
whether viewed separately or together.375 

Final Award of 23 February 1987 

At the end of its First Award, the Tribunal listed the outstanding 
questions to be addressed in its Final Award: 

a) whether Sun-Oil withdrew from the EPSA (other than through 
the mere invocation of the “force majeure” excuse); 

b) whether NOC repudiated the EPSA; or  

c) whether the EPSA should be deemed terminated on other 
grounds. 

The parties filed written briefs and replies on each of the above 
questions prior to the Tribunal issuing its Final Award. 

iv) Withdrawal from EPSA 

N.O.C.’s position was essentially that by not resuming performance 
after the First Award, Sun-Oil had withdrawn from the EPSA and had to 
accordingly compensate N.O.C. under Article 3.4 of the EPSA for the 
costs of the uncompleted part of the EPSA Exploration Program. In response, 
Sun-Oil argued that there was no basis for N.O.C.’s request for it to resume 
its performance and that N.O.C. had repudiated the EPSA in 1982 after it 
had ceased its performance of the exploration program. 

The Tribunal decided that Sun-Oil did not withdraw from the EPSA in 
1982. In its First Award, the Tribunal determined that Sun-Oil’s invocation 
of the force majeure clause did not constitute withdrawal. The facts showed 
that Sun-Oil never notified N.O.C. that it intended to withdraw from the 

 
375 Id. at 591-600. 
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EPSA. The EPSA required that withdrawal must be by express notification, 
which Sun-Oil never provided. 

In the absence of any such election, the Tribunal determined that the 
provisions of Article 3.4 of the EPSA were not applicable and that N.O.C 
could not claim the costs of the uncompleted part of the exploration 
program from Sun-Oil under that article. However, Sun-Oil did not comply 
with its contractual obligations with the cessation of its exploration 
program in December 1981 for a reason that the Tribunal ruled was legally 
invalid in its First Award. The Tribunal therefore decided that Sun-Oil 
committed a breach of the EPSA, for which it was liable.376 

v) Repudiation of EPSA 

Sun-Oil claimed that N.O.C. repudiated the EPSA based upon N.O.C.’s 
telex of April 8, 1982 in which it expressed its intent “to finalize all 
outstanding matters” on the EPSA; and that NOC made no serious effort 
to resolve their differences by not attempting an amicable settlement as 
required under Article 23 of the EPSA and instead, hastily commenced the 
arbitration proceedings. 

The Tribunal rejected all of Sun-Oil’s arguments based on its view of the 
evidence and decided that N.O.C. had not repudiated the EPSA in 1982.377 

vi) Termination of EPSA 

N.O.C. argued that the agreement was still in force and, consequently, 
that it now had the right to claim from Sun-Oil the costs of the 
uncompleted part of the exploration program on the basis of Article 8.2 
and Article 25 of the EPSA. 

Article 8.1 provided for a minimum exploration commitment; after 
which Article 8.2 stated that: 

In the event that any part of the Exploration Program for any Area 
is not properly completed by the end of the Exploration Period 
applicable to such Area, Second Party shall immediately pay to 
First Party the costs of such uncompleted part at the end of such 
Exploration Period. 

 
376 Id. at 608-609. 
377 Id. at 609-611. 
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Article 25 provided the following: 

25.1 Right of Termination 

First Party shall have the right (in addition to all other rights, 
powers and remedies provided to First Party hereunder or 
otherwise) to terminate this Agreement upon written notice to 
Second Party in the event that : 

(a) Second Party shall fall to make any payment (or any part 
thereof) required to be made by it to First Party under this 
Agreement within thirty (30) days after the date the same 
shall become due and payable (whether by acceleration 
or otherwise); 

(b) Second Party shall fail to provide any funds (or any part 
thereof) required to be provided by it for Petroleum 
Operations under this Agreement within thirty (30) days 
after the date the same shall become due and payable in 
accordance with the Accounting Procedure attached 
hereto as Exhibit “C”. 

(c) Second Party shall be in material breach of any of its 
other obligations under this Agreement and such breach 
shall have been established in Arbitral proceedings 
pursuant to Article 23 hereof; 

(d) Second Party or the Guarantor under Exhibit hereto shall 
merge into or consolidate with any other entity, unless 
second Party or the Guarantor shall be the surviving 
corporation; or 

(e) Second Party or the Guarantor under Exhibit “D” hereto 
shall institute proceedings to be adjudged bankrupt or 
insolvent, consent to or suffer the institution of any such 
proceedings against it, seek or suffer reorganization under 
court order, seek the benefit of any law for the relief of 
debtors, make an assignment for the benefit of creditors, 
admit in writing its inability to pay its debts generally as 
they become due, or perform any other generally recognized 
act of insolvency or bankruptcy; or the general financial 
responsibility or condition of Second Party or the Guarantor 
under Exhibit “D” hereto shall otherwise become impaired 
or changed so as to affect adversely its ability to perform 
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its respective obligations under this Agreement or the 
Guarantee set forth in Exhibit “D” hereto. 

25.2 Acceleration 

In the event of any termination of this Agreement by First Party 
pursuant to this Article 25 or any other provision of this Agreement, 
all amounts of whatever nature owed by Second Party to First Party 
under this Agreement shall become immediately due and payable. 

In response, Sun-Oil argued that the EPSA was void on the ground of 
“fundamental error” and “mutual misunderstanding” at the time it was 
concluded, and if not, the EPSA became void because the two parties 
considered it as such. The Tribunal rejected both arguments, on the basis 
that under Libyan law each party must reveal by its conduct an implicit 
agreement that the contract was terminated. The facts showed otherwise.  

In this case, each party reproached the other for wanting to break the 
contract, while asserting that, in its own opinion, the contract remained 
effective. N.O.C. demanded the performance of the obligations provided 
for in the EPSA, while Sun-Oil argued that Its obligation of exploration 
was only temporarily interrupted, which implied that it considered the 
contract as being still in force. 

Consequently, the Tribunal determined that the EPSA was not void 
and that the assumption that the EPSA would have been terminated in 1982 
was not confirmed.378 

The Tribunal did confirm, however, that the exploration period for the 
5-year areas expired on December 23, 1985 as per the EPSA’s terms (which 
occurred after the First Award and prior to the Final Award) and that 
N.O.C. had terminated the EPSA by its telex of January 30, 1986 to Sun-
Oil invoking Articles 25.1 and 25.2 (in particular, 25.1(c) for Sun-Oil’s 
material breach of its contractual obligations), which the Tribunal held it 
was entitled to do so.379 

vii) Damages 

Sun-Oil requested damages in the amount of $9,285,091.84 for the 
actual losses it sustained arising from expenditures it incurred at the outset 
of the exploration period. The Tribunal found no legal basis for this claim 
since N.O.C. did not repudiate the EPSA. 

 
378 Id. at 611-616. 
379 Id. at 619. 
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N.O.C. requested the Tribunal to order Sun-Oil to pay the costs of the 
uncompleted part of the exploration program, on the basis of Articles 8.2 
and 25.2 of the EPSA, which it estimated at no less than US$ 200 million.380 

The Tribunal first noted that the EPSA was a risk contract, under 
which, in consideration for acquiring the conditional right to share in 
production, Sun-Oil undertook an unconditional and absolute duty to render 
a counter-performance that consisted either in the timely completion of the 
exploration operations or, if Sun-Oil did not complete those operations 
within the prescribed time, in the payment by Sun-Oil of the costs of the 
uncompleted part. As a result, the Tribunal determined that by discontinuing 
its exploration operations in January 1982 on the erroneous ground of 
force majeure and by refusing to resume exploration operations after the 
First Award, Sun-Oil had committed a breach of contract for which N.O.C. 
suffered a loss by losing its chance, within the exploration period, to 
discover oil and to obtain all the information and data needed to assess the 
petroleum resources in the Contract Area. 

The Tribunal held that N.O.C. was entitled to damages under Article 
8.2 for the 5-year areas but not for the 6-year areas. Since N.O.C. had 
unilaterally terminated the 6-year areas by its telex of January 30, 1986, it 
could not collect any “amounts” due under Article 25.2 (Acceleration) for 
those areas because they could not be: (a) the amounts provided in the event 
of a withdrawal under Article 3.4, since no withdrawal had been found to 
exist by the Tribunal, and (b) those costs provided for under Article 8.2, 
since the exploration period had not expired with respect to the 6-year-
areas at the time of the telex. 

Consequently, although N.O.C. was entitled to terminate the contract 
because of the non-performance by Sun-Oil of its obligation to carry out 
exploration operations with respect to the 6-year-areas, the Tribunal 
determined that N.O.C. could only claim damages for those areas on the 
basis of the actual loss suffered, according to the general law of contract. 
As a result, the legal basis on which Sun-Oil’s liability to pay damages 
was Article 8.2 of the EPSA with respect to the 5-year areas and the 
general law of contract with respect to the 6-year areas. 

Even though the Tribunal determined that Article 8.2 applied to the 5-
year areas, it was of the opinion that the amount of money payable by Sun-
Oil as “liquidated damages” under Article 8.2 would be “grossly exaggerated” 
and should therefore be reduced in accordance with the mandatory 
provision of Article 227.2 of the Libyan Civil Code, which granted the 
Tribunal broad discretion to fix damages. 

 
380 Id. at 621-622. 
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The Tribunal thus concluded that the sums requested by N.O.C. were 
very excessive and reduced the amount awarded for the following reasons: 

a) The particular circumstances of this case must be taken into 
account. 

b) The amount of damages required by N.O.C. appeared to be 
out of proportion to the loss actually suffered. 

c) N.O.C. failed to make reasonable efforts to mitigate its loss. 

The Tribunal limited the damages awarded to N.O.C. at US$ 20 
million, which it considered fair and equitable based upon the evidence 
and submissions presented by the parties, noting that despite repeated 
requests, N.O.C. chose not to produce any evidence as to its actual proven 
losses. In doing so, the Tribunal provided no further explanation on how 
it calculated those damages.381 

viii) Conclusion 

The Tribunal decided on a majority basis that: 

a) Sun-Oil did not withdraw from the EPSA in 1982; 

b) N.O.C. did not repudiate the EPSA in 1982; 

c) Sun-Oil breached its contractual obligations in ceasing 
exploration in 1982 on the basis of a force majeure excuse 
which was found unjustified; 

d) Sun-Oil owed damages to N.O.C. for an amount fixed at US$ 
20 million on account of such breach (principal and interest 
included), and ordered Sun-Oil to pay such amount to N.O.C.; 

e) All other claims were rejected. 

f) The Tribunal ordered Sun-Oil to pay 60% and N.O.C to pay 
40% of the arbitration proceedings, which were a total amount 

 
381 Id. at 616-623. It is to be noted that at the final hearings in June 1986, “Pursuant 

to the authorization of the Arbitral Tribunal, N.O.C.’s counsel was assisted by Mr. James 
Blom, specialist of the oil industry practice as regards the method of determination of 
damages...” (at 608), and NOC requested “that such costs be determined by an expert to 
be appointed by the Arbitral Tribunal” (at 620). There is no mention in the award of a 
damages expert appointed by the Tribunal or of a damages expert used by Sun-Oil in its 
presentation. 
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of $702,400. All other costs, including attorney fees, were 
borne by the parties that incurred them.382 

Trasta Energy v. NOC & Libya 

Trasta Energy, a UAE registered firm that is a subsidiary of the Al 
Ghurair group of companies in Dubai, entered into a joint venture with 
Libya’s National Oil Corporation (“NOC”) in 2009 to operate a 200,000 
barrels-per-day oil refinery at Ras Lanuf on Libya’s Mediterranean 
coastline. The joint venture between the NOC and TRASTA was called 
Libyan Emirates Oil Refining Company (“LERCO”). LERCO and NOC 
had entered into a Feedstock Supply Agreement (“FSA”) for the supply of 
crude oil to the refinery. 

In 2013, the refinery closed following various disputes between the 
joint venture partners. Both Trasta383 and LERCO384 brought separate 
contract-based ICC claims against NOC that same year in relation to the 
refinery’s shutdown. Trasta alleged breaches of its shareholder agreement 
with NOC, while LERCO alleged breaches of the FSA in which NOC was 
to supply crude oil to the refinery. The two ICC cases were heard by two 
different tribunals under the ICC Rules. 

In 2018, NOC announced that it had won the ICC arbitration case with 
LERCO. That award was  issued on January 4, 2018 for an amount of 
more than US$ 115 million. LERCO disputed NOC’s claim to have won 
the ICC arbitration, and claimed that the ICC tribunal had instead made 
certain findings against NOC.385  LERCO subsequently challenged the 
award at the seat of the arbitration in Paris, France. 

 
382 Id. at 623. Even though the Tribunal concluded in its Final Award that it “decides 

on a majority basis”, there is no record of a dissenting opinion in the published award. In 
contrast, the First Award stated that the “Arbitral Tribunal Unanimously Decides”. It is to 
be noted that Sun-Oil’s appointee was Edmund Muskie who was the US Senator from 
Maine from 1959 to 1980 and the US Secretary of State from 1980 to 1981, and who was 
therefore fully aware of the impact of such sanctions on US oil companies. Senator Muskie 
must have agreed that the US passport order restrictions and export sanctions did not 
qualify as a force majeure event in the First Award since it was a unanimous decision. It is 
unclear if he was the arbitrator that did not agree with the majority decision in the Final 
Award, and if so, what that disagreement was. 

383 Trasta Energy v. Libya National Oil Corporation, ICC Case No. 24722/AYZ. 
384  Libyan Emirates Oil Refining Company (LERCO) v. Libya National Oil 

Corporation, ICC Case No. 24408/AYZ. 
385 As another claim is filed against Libya under OIC investment agreement, government 

goes to court to try to block PCA-enabled arbitrations under treaty (January 13, 2019). 
Investment Arbitration Reporter at www.iareporter.com 
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In June of 2018, the refinery reportedly sustained damage when it was 
seized by militias that were adverse to the country’s National Army. In 
2019, Trasta Energy pursued its dispute further by filing a claim against 
Libya under the Investment Agreement of the Organisation of Islamic 
Cooperation (“OIC”).386 That treaty claim is still pending.387 

On February 23, 2021, the Paris Court of Appeal partly admitted 
LERCO’s challenge to the ICC award, finding that the ICC tribunal 
wrongly found itself incompetent to rule on LERCO’s contention that 
NOC had improperly used the refinery during Libya’s civil war. 

However, the court declined to annul the rest of the award. In particular, 
LERCO had relied on an alleged lack of impartiality and independence by 
NOC’s arbitrator appointee in the arbitration due to a number of repeat 
appointments by NOC’s counsel. The French court found that the number 
of appointments was limited, that the appointments predated the arbitration 
for the most part, and that the relation with NOC’s counsel was therefore 
not capable of creating any doubt as to the independence of its appointee. 
The court also rejected LERCO’s argument that the tribunal’s reasoning 
regarding NOC’s counterclaim was contrary to French international public 
policy.388 

NOC reported that the Paris court’s decision confirmed LERCO’s 
obligation to pay it over US$ 115 million plus interest. With interest 
calculated up to February 28, 2021, the amount that LERCO allegedly must 
pay under that award was over US$ 132 million. The court also upheld the 
arbitral tribunal’s decision confirming LERCO’s ongoing contractual take-
or-pay obligation and ordered LERCO to pay 100,000 euros in costs for the 
Paris court proceeding.389 

[4.8] Egypt 

Egypt was the first country in the MENA region to begin using 
production sharing contracts in its petroleum sector. It also pioneered the 
export of gas to its neighbour, Israel, with whom it previously had poor 
relations. Both areas have resulted in disputes. 

 
386 Trasta Energy v. State of Libya (2019), Ad-Hoc UNCITRAL Arbitration Rules, 

Treaty Claim under OIC Investment Agreement. 
387 OIC round up: An update on pending arbitration cases lodged under the OIC Investment 

Agreement (August 11, 2020). Investment Arbitration Reporter at www.iareporter.com. 
388 French court annuls finding of lack of jurisdiction over civil war claims, but 

upholds remainder of commercial award in favour of Libya’s National Oil Company; 
Libya and NOC are still facing trio of arbitrations arising from same dispute (March 1, 
2021). Investment Arbitration Reporter at www.iareporter.com. 

389 Libya Herald, 1 March 2021. 
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National Gas v. Egypt/EGPC 

National Gas Company entered into a gas supply contract in January 
1999 with Egypt’s NOC, the Egyptian General Petroleum Corporation 
(EGPC). As part of its financing arrangements for the transaction, National 
Gas had subscribed to various US dollar denominated loans. A government 
decree subsequently cancelled the Egyptian currency’s parity with the US 
dollar, which increased the financial burden upon National Gas. EGPC 
refused to bear these additional costs. As a result, National Gas filed a 
request for arbitration at the Cairo Regional Centre for International 
Commercial Arbitration (CRCICA) against EGPC. This was a contract 
based claim under the dispute resolution provisions of the gas supply 
contract. In an award dated 12 September 2009, the CRCICA arbitral 
tribunal ruled in favor of National Gas.390 However, that award was set 
aside in the courts of Egypt. 

National Gas then moved to the French courts to enforce its CRCICA 
award. In an order issued on 19 May 2010, the President of the Tribunal 
de Grande Instance de Paris (First Instance Court of Paris) allowed 
enforcement of the award. EGPC appealed this decision on several grounds: 
i) the award had been annulled by the Egyptian Courts, ii) the arbitration 
agreement was void or nonexistent, iii) violation of due process, and iv) 
violation of international public policy. On 24 November 2011, the Cour 
d’appel de Paris (Paris Court of Appeal) dismissed the claims raised by 
EGPC and upheld the enforcement of the CRCICA award.391 

During this time period, National Gas SAE filed a request for arbitration 
against Egypt at ICSID in March 2011.392 The ICSID claim was filed under 
the Egypt/UAE Bilateral Investment Treaty and was based upon allegations 
that Egypt had breached its investment treaty obligations in relation to the 
non-compliance with and vacature of the CRCICA arbitral award. The 
claim arose from the alleged expropriation of National Gas’ right to 
arbitrate and denial of its ability to enforce its arbitral award in Egypt.  

The first thing that Egypt did was raise jurisdictional objections. The 
ICSID tribunal bifurcated two of the objections for consideration prior to 
ruling on the merits. It primarily considered whether the Claimant (National 
Gas SAE), an Egyptian company, could qualify as a national of another 
Contracting State within the meaning of Article 25(2)(b) of the ICSID 

 
390 The arbitral award issued under the auspices of the Cairo Centre is not in the public 

domain. 
391 http://newyorkconvention1958.org/index.php?lvl=notice_display&id=396. 
392 National Gas SAE v. Arab Republic of Egypt (ARB/11/7). https://icsid.worldbank.org/

cases/case-database/case-detail?CaseNo=ARB/11/7. 
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Convention due to “foreign control”. Pursuant to that Article, a claimant 
can sue its own country at ICSID if the claimant is controlled by a foreign 
investor. 

The tribunal decided that the factual evidence showed unequivocally 
that CTIP Oil & Gas International Limited, a UAE corporation, owned 90% 
of the shares in the Claimant. CTIP was wholly owned by REGI, another 
UAE corporation. In turn, REGI was wholly owned by Mr. Reda Ginena, 
a dual Egyptian-Canadian national. Mr. Ginena also owned a 5% direct 
interest in the Claimant along with Mr. Rasikh, an Egyptian national. CTIP, 
REGI and Messrs. Ginena and Rashikh were not parties to the ICSID 
arbitration. 

The tribunal unanimously held that it lacked jurisdiction over the 
Egyptian-incorporated claimant because it failed the “foreign control” test 
prescribed in the ICSID Convention. The tribunal held that the burden fell 
on the claimant to prove jurisdiction in this case, and that the treaty parties’ 
consent, while necessary, could not suffice to establish jurisdiction before 
an ICSID tribunal. It further held that there was a “subjective” test and an 
“objective” test in this context. While the former was clearly met by the 
wording of Article 10.4 of the U.A.E./Egypt BIT, the tribunal still needed 
to establish that there was foreign control of the claimant. 

In this particular case, the tribunal scrutinized the facts and determined 
that the U.A.E. entities that held the claimant were clearly shell companies, 
and that these were controlled by Mr. Ginea, an Egyptian (and also a 
Canadian) national. While the two U.A.E. entities existed separate from 
Mr. Ginea “in juridical theory”, they did not do so in practice. The tribunal 
made a point not to prejudge the scope for the majority owner Mr. Ginea 
to bring a new claim, in his personal capacity, pursuant to a different treaty 
(the Canada/Egypt BIT) outside of ICSID. 

As a result, the tribunal declined jurisdiction in its Award of April 
2014 without considering the merits of the claim.393 

CTIP v. Egypt 

Several years later, CTIP filed an ICSID claim394 concerning a gas 
pipeline construction and operation agreement against Egypt on 17 September 
2019 under the UAE/Egypt BIT. CTIP is the same UAE corporation that 

 
393 As tribunal declines jurisdiction due to lack of foreign control of ICSID claimant, 

dispute over underlying Cairo arbitral award is not over (April 9, 2014). Investment 
Arbitration Reporter at www.iareporter.com. 

394 CTIP Oil & Gas International Limited v. Arab Republic of Egypt (ARB/19/27). 
https://icsid.worldbank.org/cases/case-database/case-detail?CaseNo=ARB/19/27. 
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had a 90% ownership in National Gas SAE, which was unsuccessful in the 
above claim against Egypt. The tribunal was constituted in April 2020. 
The claim is still pending as of December 2020. There are presently no 
materials published on the ICSID website regarding this arbitration. 

East Mediterranean Gas Disputes 

In the 1990s, Egypt decided to export its natural gas to a number of 
neighbouring countries, including Jordan, Syria, Lebanon and Israel. It 
therefore participated in the building of the Arab Gas Pipeline, which runs 
approximately 1,200 kilometres starting near the town of Arish in the Sinai 
Peninsula of Egypt to Baniyas, Syria. While not officially a part of the 
Arab Gas Pipeline project, the section of the gas pipeline going to Israel 
branches off from the same pipeline starting in Arish and ending in 
Ashkelon, Israel. That section is called the Arish-Ashkelon pipeline or EMG 
Pipeline in recognition of its owner/operator, which is a 90 kilometre 
submarine gas pipeline with a capacity of 250 billion cubic feet of gas per 
year. 

The EMG pipeline was built and operated by the East Mediterranean 
Gas Company (“EMG”), an Egyptian joint stock company consisting of 
Mediterranean Gas Pipeline Ltd (28%), an Israeli company Merhav (25%), 
the Thai state owned company PTT Energy Resources (25%), EMI-EGI 
LP (12%), and EGPC (10%). EMG was established on 19 April 2000 for 
the dual purposes of purchasing natural gas from Egypt and exporting it to 
Israel as well as building and operating the EMG Pipeline. 

The Egyptian General Petroleum Corporation (“EGPC”) and EMG 
signed a preliminary agreement for the sale of natural gas in 2000. Egypt gave 
a license to EMG to operate under a private tax-free zone regime in 2006 
and the following year it extended EMG’s tax-exempt status until 2025. 
EMG signed a General Sale and Purchase Agreement (“GSPA”) with EGPC 
and the Egyptian Natural Gas Holding Company (“EGAS”) on 13 June 2005. 
EMG then signed On-Sale Agreements with various customers in Israel, 
including the State-owned Israel Electric Corporation (“IEC”), which is 
Israel’s largest electricity producer. EMG, EGPC/EGAS and IEC also signed 
a Tripartite Agreement in June 2005 to tie the major parties together. 

EMG completed the construction of the pipeline in December 2007 
and deliveries commenced in January 2008. Egypt had originally agreed to 
supply 60 billion cubic feet (bcf) of natural gas per year through the pipeline, 
which was subsequently increased by another 74 bcf/yr and then another 
71 bcf/yr, for a total of more than 200 billion cubic feet of gas per year to 
Israel. In 2010, the pipeline supplied approximately 40% of the natural gas 



OGD-202 ARBITRATION IN THE MENA 

(Release 3 – 2020) 

consumed in Israel. This made Israel one of Egypt’s most important natural 
gas export markets. 

The EMG pipeline operated without incident between 2008-2011. 
After the Egyptian revolution against the Mubarak regime and after a number 
of bombings of the pipeline, gas flow in the pipeline was stopped in 2011 
for repair. Between February 2011 and April 2012, the EMG pipeline suffered 
13 attacks. In 2012, the pipeline ceased operation due to the sabotage of 
its feeder pipeline in Sinai and gas shortages in Egypt. Egypt formally 
terminated its contracts with EMG and Israel in April 2012.  

This resulted in a number of lengthy and complex disputes in a variety 
of fora, including various arbitration institutions and courts. This included 
three commercial arbitration proceedings and two treaty based arbitrations. 
Along the way, EMG proposed to consolidate all three commercial arbitration 
proceedings under any rules and in any arbitral seat outside Egypt. IEC 
consented to this proposal but EGPC/EGAS declined. The EMG shareholders 
then offered to consolidate the two treaty arbitrations against Egypt (one 
was an ICSID arbitration and the other was an UNCITRAL arbitration at 
the PCA) before the ICSID Tribunal. Egypt insisted that consolidation 
could only occur before the UNCITRAL tribunal, that a new tribunal be 
constituted and that the parties agree on a new set of procedural rules. The 
EMG shareholders declined the Egyptian proposal because they were 
unwilling to forego the protection of the ICSID Convention. As a result, 
there was no consolidation of the various arbitrations. 

East Mediterranean Gas Company v. EGPC, EGAS & IEC (ICC 
Arbitrations) 

EMG initiated two ICC arbitrations in 2011. EMG initiated its first 
ICC arbitration in September 2011 against IEC to obtain declaratory relief 
in relation to the dispute that had arisen between them under their On-Sale 
Agreement as a result of EGPC/EGAS’s supply failures. To ensure that 
liability for the resulting harm was properly allocated to EGPC/EGAS, EMG 
then launched a second ICC arbitration395 in October 2011 against both 
IEC and EGPC/EGAS pursuant to the GSPA and the Tripartite Agreement. 
Both arbitrations were seated in Geneva. The first ICC arbitration was 
suspended by EMG and IEC, with those two companies coordinating their 
claims against EGAS in the second ICC arbitration. 

EGPC/EGAS contested the jurisdiction of the ICC tribunals, and in 
response, initiated an arbitration against EMG at the Cairo Regional 
Centre for International Commercial Arbitration (“CRCICA”), which it 

 
395 East Mediterranean Gas Company v. EGPC, EGAS & IEC (ICC Case 18215/GZ/MHM). 
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contended was the only proper contractual forum. Details on the CRCICA 
arbitration follows in the next case summary. 

In the second ICC arbitration, EMG claimed that EGPC/EGAS had 
breached the GSPA as a result of their prolonged interruption of the gas 
supply to EMG as well as EGPC/EGAS’s long-standing failure to supply 
the quantities of gas that they contractually committed to supply to EMG. 
This directly impacted EMG’s ability to provide gas to IEC and other 
clients. EGPC and EGAS attempted to declare force majeure in cancelling 
its gas agreement with EMG and IEC, while the latter two companies 
contended the cancellation amounted to a unilateral breach of contract. EMG 
sought damages and also requested that the ICC tribunal issue an order that 
EGPC/EGAS perform their obligations under the GSPA and a declaration 
that EGPC/EGAS were not entitled to terminate the GSPA. EMG also 
requested that the tribunal declare that EGPC/EGAS, and not EMG, were 
liable to IEC for any damages resulting from their failure to deliver contracted 
quantities of gas to EMG, who would then deliver the gas to IEC. 

The ICC tribunal issued its Final Award on 4 December 2015, after 
more than four years of proceedings. In respect of jurisdictional matters, 
the tribunal declared (i) that it lacked jurisdiction to adjudicate EMG’s 
GSPA claims, (ii) that it had jurisdiction to adjudicate EMG’s Tripartite 
Agreement claims and (iii) that EMG’s Tripartite Agreement Claims were 
admissible. The ICC Tribunal concluded that EMG did not owe money to 
EGAS (in fact it was EGAS that owed money to EMG) and that consequently, 
EGAS’ termination of the GSPA did not meet the requirements of that 
contract and was thus unlawful. The Tribunal also found that the EGAS 
could not rely upon its force majeure defence. 

The ICC tribunal awarded IEC over US$ 1.7 billion in damages and 
EMG over US$ 324 million in damages, plus interest and costs, for 
unilaterally cancelling the contract. EGPC and EGAS then appealed the 
tribunal’s decision to the Swiss courts on a number of grounds, all of 
which were rejected, when the Swiss Federal Supreme Court upheld the 
tribunal’s award against Egypt on April 25, 2017. 

EGPC & EGAS v. East Mediterranean Gas SAE (CRCICA Arbitration) 

EGPC and EGAS initiated proceedings against EMG396 at the CRCICA 
in Cairo. The CRCICA Tribunal issued its Award on Jurisdiction on 11 
November 2013 where it declared it had jurisdiction over the dispute. On 
April 7, 2017, in its decision on the merits, the CRCICA tribunal found 

 
396 Egyptian General Petroleum Corporation and Egyptian Natural Gas Holding 

Company v. East Mediterranean Gas S.A.E., (CRCICA Case 829/2012). 
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that EGPC/EGAS had wrongfully terminated and repudiated the GSPA 
with EMG. 

On January 31, 2018, that tribunal issued its second award, which 
addressed damages. The tribunal awarded EMG more than US$ 1 Billion and 
ruled that EGPC and EGAS were entitled to a credit against that amount 
of US $15 Million and US$ 1.8 Million (plus interest), resulting in a net 
total of US$ 1.033 Billion (plus interest) in damages awarded to EMG. 

Yosef Maiman & Others v. Arab Republic of Egypt (PCA Arbitration) 

Some of EMG’s shareholders initiated claims against the Arab Republic 
of Egypt under the Poland-Egypt bilateral investment treaty, which had 
entered into force on January 17, 1998 (“Poland-Egypt BIT”), in an ad hoc 
UNCITRAL arbitration (“Maiman Arbitration”)397 before the Permanent 
Court of Arbitration (“PCA”). Those shareholders were Polish-Israeli national 
Yosef Maiman and three companies of the Merhav group of companies that 
he controlled, including Ampal-American Israel Corporation’s subsidiary, 
Merhav Ampal Group Ltd. Eventually, this last company withdrew its 
claim under this UNCITRAL arbitration to satisfy the requirements of the 
ICSID Tribunal who were concerned about the pursuit of the same 
compensation in two different proceedings. 

The PCA tribunal, by letter of 18 November 2015, communicated to 
the parties that “the Tribunal has now decided that it has jurisdiction 
ratione personae. The Tribunal will provide the reasons for this decision 
subsequently, in its award”. On December 28, 2017 the PCA tribunal 
issued a partial award, in which it ruled on jurisdiction and liability in 
favor of those EMG shareholders. 

The tribunal accepted jurisdiction over the dispute and found that 
Egypt had violated the Poland-Egypt BIT on the basis that i) the arbitration 
was properly commenced under the 2010 UNCITRAL rules and the 
permanent Court of Arbitration had the authority to act as the appointing 
authority, ii) the claimants’ investment was not obtained illegally, iii) the 
claimants were Polish investors protected under the Poland-Egypt BIT, iv) 
the claims related to breaches of that BIT, v) the claims did not constitute 
an abuse of process, and vi) Egypt’s objection that the claimant’s claims 
were premature was moot. 

On liability, the PCA tribunal found that i) the conduct of Egypt’s state 
owned entities, EGPC and EGAS, was attributable to Egypt under 
international law, ii) Egypt breached the Poland-Egypt BIT’s guarantee of fair 
and equitable treatment by revoking EMG’s free-zone status and repudiating 

 
397 Yosef Maiman and others v. The Arab Republic of Egypt (PCA Case No. 2012/26). 
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the Gas Purchase and Supply Agreement with EMG, and iii) each of those 
violations constituted an unlawful expropriation under the Poland-Egypt 
BIT. The UNCITRAL tribunal indicated that it would make its 
determination on the issue of damages following receipt of the CRCICA 
damages award. 

Ampal-American Israel Corporation & Others v. Arab Republic of Egypt 
(ICSID) 

A number of American companies and a German national, who were 
shareholders of the East Mediterranean Gas Company S.A.E., filed a claim 
at ICSID398 on May 2, 2012 against Egypt under the Egypt-Germany and 
Egypt-US BITs, and the ICSID Convention. The American companies 
were Ampal-American Israel Corporation, EGI-Fund (08-10) Investors, 
LLC, EGI-Series Investments, LLC, and BSS-EMG Investors, LLC. The 
German national was Mr. David Fischer. 

The claimants contended that before the delivery of commercial 
quantities of natural gas began, Egypt forced renegotiations of the GSPA, 
revoked EMG’s tax-exempt status in a tax-free zone, failed to ensure 
delivery of the contracted quantities, restricted EMG’s access to funds, and 
purported to terminate the GSPA. On the basis of these acts and omissions, 
the claimants alleged that Egypt breached a number of protections 
afforded to them under the US-Egypt BIT and the Germany-Egypt BIT. 
The initial claim was for US$ 882.6 Million, which they subsequently 
lowered to US$ 635 Million. 

The ICSID Tribunal trifurcated the arbitration into three phases: 
jurisdiction, merits and quantum. It decided the following at the jurisdictional 
stage, in its decision of 1 February 2016: 

a) To deny the Respondent’s objections ratione personae in 
respect of Ampal, EGI- Fund and EGI-Series; 

b) To uphold the Respondent’s objection ratione personae in 
respect of Mr. David Fischer; 

c) To declare that both the Centre (ICSID) and the Tribunal have 
no jurisdiction over Mr. David Fischer’s claims in this 
arbitration by virtue of Articles 25(1) and 25(2)(b) of the 
ICSID Convention; 

 
398 ARB/12/11: The decision on jurisdiction is dated February 1, 2016, while the 

decision on liability and heads of loss is dated February 21, 2017. Both decisions are 
available at https://www.italaw.com. They are not available on the ICSID website. 
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d) To deny the Respondent’s objection over the Claimants’ Gas 
Supply claims based on the alleged breach of the standards of 
fair and equitable treatment and unlawful expropriation; 

e) To remain seized of the Respondent’s objection over the 
Claimants’ Gas Supply claims based on the alleged breach of 
the umbrella clause; 

f) To deny the Respondent’s objection ratione materiae over the 
Claimants’ tax claims; 

g) To deny the Respondent’s objection in respect of the alleged 
illegality of the GSPA; 

h) To direct the Claimant Ampal to elect to pursue the MAGL 
portion of the claim in the present proceedings alone by 11 
March 2016 or opt at that time for the pursuance of its claims 
in the alternative forum; 

i) To deny the Respondent’s objection based on an alleged abuse 
of process by the Claimants subject to Ampal’s compliance 
with para. (h) above; and 

j) To reserve its decision as to costs. 

The claimants (less David Fischer who had been denied jurisdiction 
by the ICSID tribunal in its jurisdictional decision) alleged that Egypt 
carried out the following measures that destroyed their investment: 

a) Egypt revoked EMG’s tax-exempt status in 2008 by enacting 
a new law, burdening EMG’s finances and lowering the value 
of its investment; 

b) Egypt coerced them into signing an amendment of the GSPA 
by deliberately withholding gas from EMG in order to obtain 
price increases and to decrease contractual quantities; 

c) Even after the amendment was signed, Egypt did not comply 
with its obligations under the GSPA by failing to make 
sufficient quantities available; 

d) Egypt failed to protect its pipeline from thirteen attacks during 
the Arab Spring, delivering no gas to EMG for months; and 
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e) Egypt made up contractual grounds to terminate the GSPA to 
carry out government policy in order to discontinue all exports 
to Israel. 

As result of these measures, the claimants argued that Egypt breached 
relevant provisions of the US-Egypt BIT, including the fair and equitable 
treatment (FET) clause, the umbrella clause, the full protection and security 
clause, as well as the expropriation clause. The ICSID Tribunal considered 
the following matters in its decision on liability, which it issued on 21 
February 2017. 

i) Attribution 

The ICSID tribunal first considered the issue of attribution for purposes 
of assessing the claims against Egypt for breach of the BIT based on actions 
or omissions of EGPC/EGAS. The claimants argued that EGPC/EGAS’ 
conduct was attributable to Egypt pursuant to Articles 4, 5, 6, 8 and 11 of 
the ILC Draft Articles on State Responsibility. In response, Egypt argued 
that the ILC Articles did not provide any basis for attribution. 

The tribunal sided with the claimants and concluded that EGPC/EGAS 
are state organs under Article 4 of the ILC Articles. The tribunal based its 
decision on evidence pursuant to Egyptian law, which stated that EGPC is 
a public authority and that it is overseen by the Ministry of Petroleum. 
Similar evidence was found regarding EGAS, which is wholly-owned by 
EGPC and chaired by the Minister of Petroleum. The tribunal also found 
that EGPC/EGAS’ actions were attributable to Egypt under Article 8 of 
the ILC Articles since both acted at all times under the state of Egypt’s 
direction and control. The tribunal finally held that Egypt acknowledged 
EGPC/EGAS’ acts as its own under Article 11 of the ILC Articles since it 
ratified the termination of the GSPA. 

ii) Revocation of the Tax-Free License Constituted an 
Expropriation 

The ICSID tribunal first analyzed whether the tax-free license constituted 
an investment under the BIT. Based on the wording of the BIT, it 
concluded that the license was an investment. The tribunal then held that 
the revocation amounted to a direct taking of the claimants’ investments 
and that the inclusion of EMG within the tax-free zone system was a 
fundamental part of the economic structure of the investment. It thus 
concluded that the revocation of the tax exemption was tantamount to an 
expropriation. The tribunal held that the expropriation complied with some 
of the conditions for expropriation set forth in the BIT, such as public 
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purpose and non-discriminatory treatment. However, it did not comply 
with prompt and adequate compensation. 

The claimants also submitted that EMG would have retained its tax-
free zone status after 2025 and claimed damages beyond that year. Egypt 
alleged that this claim was speculative. The tribunal agreed with Egypt and 
rejected this claim. 

iii) Claim Regarding the Execution of the First Amendment 
Dismissed 

The tribunal held that the claimants failed to prove that they were 
coerced into signing the first amendment. On the contrary, the tribunal 
found that it was in the claimants’ interest to negotiate and execute an 
amendment to the GSPA. 

iv) Delivery Failures from the First Amendment of the GSPA 
until the Outbreak of the Arab Spring 

The tribunal held that Egypt had not failed to observe its undertakings 
during this period, and rejected the claimants’ claim for alleged losses. 

v) Delivery Failures from the Outbreak of the Arab Spring 
until Termination of the GSPA 

The claimants submitted that Egypt breached the full protection and 
security clause under the BIT by not having taken the necessary steps to 
prevent the attacks. On the other hand, Egypt submitted that those attacks 
were force majeure events under the GSPA. 

Noting that its jurisdiction derives from the BIT, the tribunal indicated 
that it should apply the BIT standard rather than any contractual standard 
(force majeure). Based on previous decisions, the tribunal held that the 
duty imposed by the international standard upon the host state is not one 
of strict liability, but one of due diligence to protect the investor’s 
investment. 

The ICSID tribunal held that the findings of the ICC tribunal, which 
were relevant to the claims before the ICSID tribunal, had a res judicata 
effect between the parties in this proceeding. Based on the finding of facts 
of the ICC arbitration and its own evaluation of the evidence presented 
about the same factual matters, the ICSID tribunal concluded that Egypt 
failed to take material steps to protect the claimants’ investment from 
damages in reaction to the attacks on the pipeline. This was revealed by 
an EGPC/EGAS technical report of July 2011. Therefore, the failure by 
Egypt to take steps to protect Claimants’ investment from that attack 
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constituted a breach of the obligation of due diligence that Egypt had to 
exercise to ensure full protection and security of Claimants’ investment. 

vi) Termination of the GSPA 

The ICSID tribunal first analyzed the termination of the GSPA and 
stated that the breach of the GSPA was considered only to determine 
whether there had been a breach of the BIT. The tribunal took into 
consideration the decision of the ICC tribunal, which found that the EGAS 
termination of the GSPA was unlawful, and also took into consideration 
its own evaluation of the evidence presented. The tribunal concluded that 
EGPC/EGAS wrongfully terminated the GSPA. 

The tribunal then analyzed whether the wrongful termination of the 
GSPA constituted an unlawful expropriation under the BIT. In this regard, 
the tribunal first examined whether the rights conferred to the claimants 
by the GSPA constituted an investment protected under the BIT. Based on 
the wording of the BIT, the tribunal found that the claimant’ property 
interest in the GSPA was an investment protected under the BIT. Then, 
the tribunal studied the conditions set forth by the BIT for expropriation 
(public purpose, due process, non-discrimination, prompt and adequate 
compensation) and found that none of the conditions were complied with. 
As a consequence, the ICSID tribunal found that Egypt unlawfully 
expropriated the claimants’ property interest in the GSPA by unlawfully 
terminating the contract. 

The Tribunal issued a procedural order on May 28, 2020 that took note 
of a discontinuance and conclusion of the proceeding pursuant to ICSID 
Arbitration Rule 43(1), as a result of a settlement amongst the parties. A 
decision on quantum and costs was never issued. 

IEC and EMG Settlement 

A settlement was reached in 2019 between Egypt and most of the 
claimants, under which Egypt agreed to pay IEC and EMG US$ 500 
million over the course of 8.5 years as compensation for halting the gas 
supplies. The settlement cleared the way for gas exports from Israel’s 
offshore Leviathan gas fields to Egypt. This reflected the change of fortunes 
of the two countries with regards to gas supply and demand. Egypt now 
needed to import gas to meet its domestic demand, whereas Israel had 
discovered large offshore gas reserves that it was now able to export while 
still meeting its internal demands. 



OGD-210 ARBITRATION IN THE MENA 

(Release 3 – 2020) 

PTT Energy v. Egypt 

In early 2019, PTT Energy Resources initiated a US$ one billion claim 
against five different instrumentalities of the Egyptian government under 
the Egypt-Thailand BIT before Egypt’s administrative courts. Apparently, 
PTT Energy was not part of the settlement reached by the other shareholders 
of EMG, and as a result, brought its own claims against Egypt in the local 
courts. PTT alleged that the Egyptian government failed to meet certain gas 
delivery obligations, failed to maintain and protect the pipeline, unilaterally 
changed gas delivery prices, and unduly revoked EMG’s free zone status. 
It claimed breaches of several of the BIT’s substantive provisions, including 
those relating to fair and equitable treatment, expropriation and its umbrella 
clause.  

The case represents a rare instance where a claimed BIT breach 
has been brought before domestic courts rather than an arbitral 
tribunal. While the Egypt-Thailand BIT offers a choice between 
domestic courts of the host state and ICSID arbitration, the latter 
option is only available “once both Contracting Parties herein 
become member states” of the ICSID Convention. Thailand has 
signed, but never ratified, the ICSID Convention.399 

Unión Fenosa Gas v. Egypt and UFG/SEGAS v. EGAS 

Union Fenosa Gas (UFG),400 a Spanish registered company, filed its 
Notice of Arbitration401 at ICSID against Egypt in February 2014 under 
the Egypt/Spain BIT regarding a Natural Gas Sale and Purchase Agreement 
dated August 1, 2000 (“SPA”) and related agreements. UFG entered into the 
SPA with the Egyptian General Petroleum Corporation (“EGPC”), who 
later assigned its interest to the Egyptian Natural Gas Holding Company 
(“EGAS”), a wholly owned subsidiary of EGPC. The SPA was governed 
by Egyptian law and provided for arbitration at the Cairo Regional Centre 
for International Commercial Arbitration (CRCICA). 

UFG invested in excess of US$ 1.2 billion to build the Damietta Plant, 
which is an integrated single-train facility for the production of liquefied 

 
399 In a rare development, Egypt is facing BIT claims before local courts (July 21, 

2020). Investment Arbitration Reporter at www.iareporter.com. 
400 UFG was originally owned 100% by Gas Natural Fenosa, the Spanish shareholder, 

who subsequently sold 50% of its interest in UFG to ENI Spa, an Italian energy company 
in 2003. 

401 Unión Fenosa Gas SA v. Arab Republic of Egypt (ARB/14/4). https://icsid.world
bank.org/cases/case-database/case-detail?CaseNo=ARB/14/4. 



 OIL & GAS DISPUTES OGD-211 

(Release 3 – 2020) 

natural gas (“LNG”) that was exported to international markets. UFG 
established the Spanish Egyptian Gas Company (“SEGAS”), of which it 
owned 80%,402 to develop and operate the Damietta Plant. SEGAS had 
entered into a Tolling Contract with EGAS, under which EGAS was 
obligated to make toll-or-pay payments to SEGAS regarding the delivery 
of natural gas. This contract was governed by English law and provided 
for arbitration at the ICC. 

Under the SPA, UFG had the right to receive from EGAS a supply up 
to the maximum amount of natural gas needed for the nominal capacity of 
the Damietta Plant, which was approximately 7.56 billion cubic meters of 
natural gas per annum (“bcma”) over a period of at least 25 years. At the 
time of its construction, the Damietta Plant was the largest natural gas 
liquefaction train operating in the world and Egypt’s first LNG facility. 
The parties discussed a second train at the Plant in 2006, which was never 
constructed. 

UFG alleged that EGAS blocked delivery of the above contractually 
agreed gas supply to UFG and SEGAS while diverting it to other purchasers, 
most notably to the domestic electricity generation sector. As a result, 
UFG was able to lift only one full cargo of LNG from the Plant since July 
2012 instead of the 69 cargoes originally planned and agreed upon, which 
resulted in the Plant’s operational instability and shut-down for lack of the 
necessary gas supply. 

UFG claimed that Egypt, through EGAS, EGPC and their affiliates 
breached its obligations under the Egypt/Spanish BIT, in particular its 
obligations to: i) grant fair and equitable treatment to UFG’s investments, 
ii) not to hamper by means of unjustified or discriminatory measures the 
management, maintenance, use, enjoyment, expansion or disposal of 
UFG’s investment, iii) protect UFG’s investment and iv) provide UFG’s 
investment with treatment not less favourable than that accorded to 
investments made by its own nationals or investors of a third country. 

Egypt first objected to the jurisdiction and admissibility of UFG’s 
claims under the BIT. Amongst other arguments, Egypt contended that the 
Damietta project was “riddled with corruption” because: i) UFG selected 
Halliburton,403 whose bid was US$ 50 million higher than that of the next 
competitor, ii) Halliburton’s CEO pleaded guilty in the USA to violations 
of the US Foreign Corrupt Practices Act, including bribes and kickbacks 
in connection with the Damietta Plant, and iii) UFG retained an agent, a 

 
402 The remaining shares in SEGAS were owned by EGAS (10%) and EGPC (10%). 
403 SEGAS awarded a contract for the engineering, procurement and construction of 

the Damietta Plant (the “EPC Contract”) to a joint venture consortium in 2001 comprised 
of three international companies, one of which was Halliburton KBR. 
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Mr El Komy,404 who had a close personal relationship with Egypt’s Minister 
of Petroleum, a Mr Fahmy,405 which was the only qualification the agent 
brought to the venture. As a result, Egypt argued that the Tribunal lacked 
jurisdiction because UFG had procured its alleged investments through 
corrupt and illegal means in violation of Egyptian law and international public 
policy.  

The Tribunal concluded, based on international public policy under the 
Treaty and as a matter of international and Egyptian law, that if corruption 
by UFG in procuring the SPA was proven, it would be fatal to UFG’s 
claims derived from the SPA, as regards jurisdiction, admissibility and the 
merits in the arbitration. The Tribunal stated that the standard of proof for 
the corruption allegations was the “balance of probabilities”, even though 
these allegations related to serious criminal misconduct. This derived from 
the fact that “corruption is rarely proven by direct cogent evidence; but, 
rather, it usually depends upon an accumulation of circumstantial evidence.” 

The majority of the Tribunal eventually decided that Egypt had not 
discharged such a legal burden of proof in regard to its corruption allegations. 
The majority was of the opinion that Mr. El Komy had been drafted by 
UFG to act as a lobbyist for the project, which was not in itself illegal. In 
contrast, the dissenting arbitrator was of the opinion that Egypt’s allegations 
had been sufficient, “not to shift to Claimant a burden of proving that there 

 
404 Mr Yehia El Komy, a national of Egypt, operated and controlled the Egyptian Arab 

Trading Company (“EATCO”), an Egyptian company. EATCO and Mr El Komy had a 
relationship with Union Fenos from the early days of the Project. UFG contended that Mr 
El Komy was the originator of the Project, a partner of UFACEX (the predecessor of UFG) 
and that the fees he received were relatively modest in light of his contributions to the 
Project, beginning with events leading up to the SPA. Egypt contended that Mr El Komy’s 
role was much more significant, as part of a corrupt conspiracy. Following the Egyptian 
Revolution in 2011, Mr El Komy was arrested by the Egyptian authorities. On 27 December 
2011, he was convicted of credit fraud and sentenced to three years’ imprisonment; and on 
29 March 2012, he was again convicted and sentenced to a suspended term of imprisonment 
and heavily fined for fraud and corruption. None of those charges related to UFG, the SPA 
or the Damietta Project. 

405 Mr Sameh Fahmy served as the Egyptian Minister of Petroleum from 1999 to 2011. 
In February 2011, President Mubarek resigned as a result of large protests from the “2011 
Revolution”. At the same time, Mr Fahmy resigned from office due to complaints of oil 
workers. In April 2011, the public prosecutor announced that Mr Fahmy would be tried on 
charges related to a natural gas deal with Israel. He was arrested on 21 April 2011. Mr 
Fahmy was sentenced to 15 years in prison in June 2012 due to his alleged role in selling 
and exporting natural gas to Israel in 2005 at lower prices than market rates. He and other 
officials were fined about $2.3 billion. In mid-March 2013, the court of cassation decided 
that Mr Fahmy should be retried over the Egypt-Israel gas case. On 28 March 2013, he was 
released from prison since he stayed in prison for 23 months, which was longer than the 
maximum 18 months allowed for pre-trial detention. 
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was no corruption, as worries the majority, but to require Claimant to go 
forward with, at very least, a plausible and credible explanation.” The 
claimant failed to offer this explanation. The result was that the majority 
of the Tribunal dismissed Egypt’s allegations of corruption against UFG 
and denied its objections on jurisdiction. 

Egypt then requested the Tribunal to suspend the arbitration pending 
the resolution of similar disputes in other arbitrations. There were parallel 
arbitration cases that dealt with the contractual relationships under the SPA 
at the Cairo Regional Centre for International Commercial Arbitration 
(CRCICA)406 and under the Tolling Contract at the ICC Court.407 The 
Tribunal accepted UFG’s contention that its claims in the ICSID arbitration 
were based on Egypt’s breach of the BIT and not for contractual breaches 
of the SPA or the Tolling Contract. In doing so, the Tribunal took steps in 
its Award to ensure that UFG did not benefit from “double recovery” in 
respect of equivalent losses under the BIT, the SPA and the Tolling Contract. 

It should be noted that there was also a case during that time period in 
the Commercial Court of Madrid filed by the ENI-appointed UFG board 
members against UFG and the other board members of UFG appointed by 
the Spanish shareholder, Gas Natural Fenosa.408 That case was resolved 
by a settlement described below. 

Egypt pleaded the defence of necessity under customary international 
law. It essentially asserted that the prioritisation of the domestic electricity 
was the only way to safeguard Egypt’s essential interests from a grave and 

 
406 Union Fenosa Gas, S.A. v. Egyptian Natural Gas Holding Company, CRCICA No. 

896/2013. The first CRCICA Arbitration (896) was commenced by UFG against EGAS on 
17 May 2013, claiming damages for the failure to comply with provisions for price adjustments 
under the SPA, in the amount of approximately US$ 9.7 million. This first CRCICA tribunal 
dismissed UFG’s claims, in addition to dismissing a defence plea of corruption made by 
EGAS. A second CRCICA Arbitration (899) was commenced by UFG against EGAS on 
30 May 2013 claiming damages for the failure to supply natural gas under the SPA, in the 
amount of approximately US$ 2.8 billion. The results of this second CRCICA arbitration 
are presently not in the public domain. 

407 Spanish Egyptian Gas Company, S.A.E. v. Egyptian Natural Gas Holding Company, 
ICC Case No. 19392/MD/TO. This first ICC Arbitration was commenced by SEGAS 
against EGAS on 11 April 2013 claiming toll-or-pay fees under the EGAS Tolling Contract, 
in the amount of approximately US$ 82.9 million. That ICC tribunal dismissed SEGAS’s 
claim in its final award because SEGAS had absolutely assigned its rights under the Tolling 
Contract to its financing bank, HSBC, and as a result, was not entitled to recover the toll and 
pay amounts from EGAS. This ICC Arbitration was followed by a second ICC arbitration 
brought by HSBC against EGAS in February 2018, in its capacity as the financing bank 
and assignee of SEGAS under the EGAS Tolling Contract. The results of this second ICC 
arbitration are presently not in the public domain. 

408 Rinaudo, et al. v. Unión Fenosa Gas, S.A., et al. 
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imminent peril, both during the 2011 revolution and the global financial 
crisis in 2008. The Tribunal did not agree and denied this defence. 

The Tribunal found that UFG had established Egypt’s liability for 
breach of its obligations under the fair and equitable treatment standard of 
the BIT with regard to certain of its claims. The assessment of compensation 
was therefore based on Egypt’s violation of the treaty and not its breach of 
the SPA. That standard was “full reparation” to wipe out, as far as possible, 
the consequences of Egypt’s wrong by applying principles of customary 
international law, which would include loss of profits. 

UFG made a number of alternative claims, the largest of which was 
US$ 3,219,458,000 (US$ 3.2 Billion) before interest. The Tribunal rendered 
its award on August 31, 2018 with a dissenting opinion. The majority of 
the Tribunal awarded US$ 2,013,071,000 (US$ 2 Billion) to UFG. The 
Tribunal also awarded UFG interest at 3 month LIBOR + 2% compounded 
quarterly for both pre-award and post-award interest. Based on the “loser 
pays” principle, the Tribunal ordered Egypt to pay UFG the amount of 
US$ 10 million for UFG’s legal costs and the costs of the arbitration at 
US$ 700,000. 

Egypt subsequently applied to ICSID on January 8, 2019 to annul the 
above award. On October 18, 2019, the ICSID Annulment Committee granted 
Egypt’s request for a stay of enforcement of the ICSID Award subject to 
Egypt posting security and issuing a written undertaking guaranteeing 
prompt compliance with the Award if it was not annulled. On January 24, 
2020, the Annulment Committee lifted the stay of enforcement of the 
Award, finding that “given that Egypt has not complied with the conditions 
for the continuation of the stay of enforcement of the Award . . . the stay of 
enforcement must consequently be terminated as requested by UFG.” The 
ICSID annulment proceedings were ongoing as of the end of 2020. 

The 50% Spanish shareholder of UFG, Gas Natural Fenosa, changed 
its name to Naturgy in 2018. On February 27, 2020, Naturgy announced 
that it had reached a settlement agreement with ENI and Egypt to sell its 
interest in UFG for a cash payment of US$ 600 Million (which valued 
UFG’s assets in Egypt at US$ 1.2 Billion) and for assuming 100% ownership 
of the majority of UFG’s assets outside Egypt (which were valued at US$ 
300 Million). As part of that transaction, Naturgy’s obligation to purchase 
LNG from the Damietta Plant was to terminate, which would have resulted in 
the Spanish gas company exiting from its investment in Egypt. On April 23, 
2020, Naturgy announced that “the agreement was based on a series of 
conditions which have not been met” and was therefore cancelled. Reuters 
reported that the “first condition of the agreement was that the plant would 
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reopen, but it was impossible to do so because of restrictions on movement 
and industry worldwide to curb the spread of the novel coronavirus.” 

Naturgy stated that it would continue with the enforcement of its 
ICSID award, which had already been recognized by the UK High Court, 
with pending enforcement proceedings in the US courts.409 The ICSID 
Annulment Committee was still active as of December 2020. 

Petroceltic v. Egypt/EGPC 

Petroceltic is a British O&G company with investments in Egypt 
consisting of three Production Sharing Contracts (PSCs) in the onshore 
Nile Delta, which are operated through the Mansoura Petroleum Company, 
a joint operating company with the Egyptian Government, along with some 
gas sales agreements. Petroceltic renamed itself Sunny Hill Energy in 
April 2019. 

Petroceltic filed an ICSID claim410 against Egypt on April 4, 2019 under 
the Egypt/UK BIT. It claimed that EGPC failed to pay its debts and breached 
multiple gas sales agreements. The company’s press release alleged that 
Egypt breached the BIT’s fair and equitable standard and its umbrella 
clause. Petroceltic also claimed that Egypt denied its right to “enjoy and 
dispose of its investments due to unreasonable and discriminatory measures.” 
This apparently related to the company’s reported sale of some of its Egyptian 
assets in 2016 to focus on its Algerian investments and statements of 
EGPC and the Egyptian Ministry of Petroleum that Petroceltic had not met 
its obligations in securing the needed funding for its ongoing operations in 
Egypt. The ICSID dispute was suspended as of June 2020. The ICSID 
tribunal then ordered the discontinuance of the proceedings pursuant to 
ICSID Arbitration Rule 43(1) on September 15, 2020. The discontinuation 
followed a settlement between the two parties.411 

Petroceltic also initiated parallel arbitration proceedings against EGPC in 
a contract based claim at the Cairo Regional Centre for International 

 
409 Egypt settles dispute over LNG plant, thus drawing line under $2+ billion Union 

Fenosa arbitration (Feb 28, 2020). Battle over $2 billion award continues as Union Fenosa 
settlement falls through due to pandemic (April 24, 2020). Investment Arbitration Reporter 
at www.iareporter.com. 

410 Petroceltic Holdings and Petroceltic Resources Limited v. Arab Republic of Egypt 
(ARB/19/7). https://icsid.worldbank.org/cases/case-database/case-detail?CaseNo=ARB/19/7. 

411  Order of the Tribunal Taking Note of the Discontinuance of the Proceeding 
(September 15, 2020). UK energy firm draws Egypt into dispute with EGPC, filing treaty 
and contract claims in relation to gas dispute (March 26, 2019). After tribunal is constituted to 
hear Egypt claim, investors lodge a challenge to Brigitte Stern (December 12, 2019). Gas 
sales arbitration against Egypt is discontinued at ICSID (September 16, 2020).  Investment 
Arbitration Reporter at www.iareporter.com. 
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Commercial Arbitration (CRCICA). There are no reports on the status of 
the CRCICA case. 

[4.9] Algeria 

TRAPAL v. People’s Democratic Republic of Algeria 

Sixteen oil companies that held oil concessions in Algeria formed a 
consortium in 1963 named TRAPAL to construct Algeria’s third pipeline 
from Hassi Messaoud to Arzew. The consortium applied to the Government 
for permission to construct the pipeline but disagreement arose between 
the parties over the conditions of construction and over Government 
participation in the project. Eventually, permission to construct the 
pipeline was refused by the Government which decided to construct the 
pipeline itself. 

The consortium claimed that it had the right under the Sahara Petroleum 
Code to transport the oil produced by each of the consortium members. In 
response, the Algerian Government maintained that it possessed the right 
to construct a pipeline itself for the transportation of oil. The consortium was 
not able to reach agreement with the government, and so on April 9, 1964, 
TRAPAL instituted arbitration proceedings against the Algerian government 
and appointed its own arbitrator. It did so on the basis of the Evian Agreements 
of March 20, 1962 and a June 26, 1963 Agreement between the French 
Government and Algeria.  

The Algerian Government did not respond to TRAPAL’s arbitration 
notice, which resulted in TRAPAL applying to the President of the 
International Court of Justice for the appointment of the president of the 
tribunal. Meanwhile, the Algerian Government proceeded with and 
completed the construction of the pipeline on its own.  

The arbitration was discontinued as a result of the pipeline dispute 
being settled by an arrangement relating to the conditions and tariff of 
transportation in the new pipeline that was considered to be satisfactory 
by the parties. This followed the conclusion of the Franco-Algerian 
Agreement on Hydrocarbons of July 29, 1965.412 

Mærsk & Anadarko v. Algeria/Sonatrach 

In 2006, the Algerian government imposed a windfall profit tax on 
IOCs in Algeria in addition to the fiscal terms in their production sharing 
contracts (PSCs) in an effort to gain a greater share of the revenue from its 

 
412 Cattan, The Law of Oil Concessions, supra note 158 at 177-179. 
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natural resources. Several of those IOCs responded by engaging in 
conciliation proceedings with the Algerian state energy company 
Sonatrach. Unfortunately, that failed to resolve the matter. As a result, 
Anadarko Petroleum, an American oil company, along with its JV partner, 
Maersk Olie Algeriet, a Danish energy company, began an UNCITRAL 
ad hoc arbitration in February 2009 against Sonatrach in a contract-based 
claim under their PSC. Arbitral  hearings were held in June 2011, without 
the UNCITRAL tribunal issuing a final award. 

In parallel with the contract based claim, Maersk brought a treaty-based 
claim at ICSID413 in July 2009 under the Danish/Algerian BIT. There was 
a hearing on jurisdiction and the merits of the case in November of 2011 
with post hearing briefs filed by the parties. The parties subsequently filed a 
request for the discontinuance of the ICSID proceeding, which resulted in the 
tribunal issuing a procedural order that ended the arbitration in September 
2013, also without the issuance of a final award. None of the parties’ pleadings 
or the tribunal’s procedural orders are available on the ICSID website. 

The reason for the discontinuance of both the UNCITRAL and ICSID 
arbitrations was that Algeria decided to settle the matter when the arbitrators 
in the UNCITRAL case had indicated that their award was ready for 
release and before the ICSID award could be issued. The companies 
announced a settlement on 9 March 2012. In press releases dated 2 April 
2012, Maersk and Anadarko confirmed that amendments to their PSC with 
Sonatrach had been approved by the Algerian government. The settlement 
provided for the delivery of additional oil volumes to the two companies 
over a twelve month period, in addition to an increased share of production 
for the remaining term of their PSC. The companies stated in their press 
releases that the settlement would result in Anadarko receiving US$ 2.6 
Billion and Maersk US$ 900 Million.414 

[4.10] Jordan 

Trans-Global v. Jordan 

This was the first MENA oil & gas case registered at ICSID in 2007.415 
It was filed under the Jordan/US bilateral investment treaty (BIT). The 

 
413 Mærsk Olie Algeriet A/S v. People’s Democratic Republic of Algeria (ARB/09/14). 
414 Treaty claim is latest salvo by Danish firm Maersk in Algerian windfall tax dispute 

(August 6, 2009). Settlement round-Up: Republic of Georgia resolves dispute, Algeria 
settles windfall levy claims on eve of arbitral award, and Venezuela pays for a 
nationalization (April 19, 2012). Investment Arbitration Reporter at www.iareporter.com. 

415 Trans-Global Petroleum, Inc. v. Hashemite Kingdom of Jordan (ARB/07/25). 
https://icsid.worldbank.org/cases/case-database/case-detail?CaseNo=ARB/07/25. 
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dispute involved a Production Sharing Agreement (PSA) agreed in April 
1996 between Trans-Global Petroleum Jordan, Ltd. (TGPJ), a wholly owned 
BVI incorporated subsidiary of a U.S. company, Trans-Global Petroleum, 
Inc., and Jordan’s Natural Resources Authority (NRA). The PSA was 
ratified and adopted by the Jordanian Parliament on 17th February 1997 as 
Special Law 3/93. Trans-Global then carried out exploratory work costing 
US$ 29 million over a ten year period in the Dead Sea and Wadi Araba basin. 

Trans-Global alleged that after it discovered oil, Jordan began a 
“systematic campaign to destroy the Claimant’s investment”, in which it 
did not want TGPJ, a “foreign drilling company”, to participate in the 
exploitation of those deposits. It claimed that Jordan had interfered with 
its attempts to attract investors to fund the appraisal and development of its 
oil discovery. Instead, it was “forced” under duress to negotiate and to 
ultimately assign an 80% share in the PSA for “virtually no consideration” 
to a company called Porosity, which had no prior experience or expertise 
in oil exploration. Porosity was a start-up venture incorporated in Bermuda 
in 2006 at the time of the assignment and was owned by Sheikh Ayman 
Hariri.416 

Trans-Global claimed that, as a result of the assignment, it lost total 
control over the project and that its investment was put “in jeopardy”. It 
also claimed it was involuntarily removed as the operator under the PSA. 
In addition, Trans-Global alleged that work exemptions for its employees 
and customs exemptions for its vehicles were withdrawn, and that the 
NRA failed to enforce the terms of the PSA on Porosity, by not requiring 
Porosity to satisfy its minimum work obligations. 

The change in ownership and operatorship was accomplished with 
four agreements in December 2006: 

a) An Assignment Agreement between TGPJ and Porosity, with 
the NRA’s written acknowledgment, in which TGPJ assigned 
80% of its interest in the PSA to Porosity; 

b) A Farmout Agreement that required Porosity to drill at least 
two wells, not exceeding US$ 40 million, by April 2007; 

 
416 Ayman Hariri is the son of Rafic Hariri, a wealthy businessman and former Prime 

Minister of Lebanon who was assassinated in 2005. His half-brother, Saad Hariri, was also 
a Prime Minister of Lebanon. He was formerly deputy CEO of Saudi Oger, a family 
business that is one of the largest construction companies in Saudi Arabia, and is now CEO 
of the social network Vero. He is referenced as Lebanese in the case, but is also of Saudi 
and French nationality. 
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c) A Joint Operating Agreement that appointed Porosity as the 
Operator under the PSA; and 

d) An Extension Agreement, in which the NRA agreed to an 
extension of the Third Exploration Term under the PSA, so as 
to allow additional time for drilling and appraisal of the 
designated area, provided that certain work was performed by 
Porosity and TGPJ at a minimum cost of US$ 12 million. 

Article XX of the PSA provided for international commercial ad hoc 
arbitration in accordance with the Jordan Arbitration Law with a venue in 
Amman, Jordan. Instead of TGPC invoking a contract based claim under 
that arbitration clause, its parent company, Trans-Global Petroleum, Inc., 
submitted a treaty based claim against Jordan with a request for arbitration 
at ICSID on August 2, 2007 with three claims for the: 

a) Violation of the fair and equitable treatment standard (Art. 
II(3)(a) of the BIT), through the pressured sale of shares, 
interference in search of investors, failure to enforce the terms 
of the PSA, and interference in functioning through the 
withdrawal of customs duty exemptions and residency rights; 

b) Impairment of the investment through unreasonable and 
discriminatory measures (Art. II(3)(b) of the BIT); and 

c) Failure to consult with the U.S. under the state to state dispute 
settlement clause (Art. VIII of the BIT). 

Trans-Global requested the following relief and damages from Jordan: 

a) The difference in funding and economic benefits lost by Trans-
Global as a result of Porosity’s entry into the project at more 
generous terms than what was negotiated by Trans-Global 
with another investor party, which was withdrawn due to NRA 
interference. That amount was US$ 60 million for 25% in the 
project (or a rate of $2.4 million per 1% equity) versus promised 
funding from Porosity of US$ 18 to US$ 40 million for 60% 
to 80% in the project. That funding difference was at least 
US$ 104 million; 

b) The return of Trans-Global’s cost recoverable funding in the 
PSA, estimated at US$ 29 million;  



OGD-220 ARBITRATION IN THE MENA 

(Release 3 – 2020) 

c) An award of at least US$ 540 million for Trans-Global’s lost 
revenues of oil production;  

d) Interest on each of the above amounts; and 

e) An order removing Porosity as the Operator under the PSA 
and returning Trans-Global as Operator. 

On February 25, 2008, Jordan invoked ICSID Arbitration Rule 41(5) 
in its defence, arguing that Trans-Global’s claims manifestly lacked legal 
merit since they were based upon alleged “infringements of non-existent 
legal rights”. This was the first time that an ICSID tribunal was faced with 
an objection under this Rule. The tribunal decided on 12th May 2008 in its 
Decision on the Respondent’s Objections that for a party to invoke that 
Rule it must establish its objection “clearly and obviously, with relative 
ease and dispatch”, that the standard for upholding an objection under 
Rule 41(5) was “set high”, and that the word “manifestly” required that 
any such objection meet a test of “clarity, certainty and obviousness”. 
Finally, in order to preserve the “basic principle of procedural fairness”, 
an award dismissing claims under Rule 41(5) should only be rendered in 
a case of “patently unmeritorious claims”. 

The tribunal found that Trans-Global’s first two claims did not manifestly 
lack legal merit, whereas the third claim did. The tribunal found that the 
interstate dispute resolution provision did not create any obligation towards 
the claimant. Trans-Globe conceded this point and withdrew its third claim.417 

The parties settled their ICSID case on 2nd March 2009 with the tribunal 
registering the settlement as a consent award on 8th April 2009, without 
ruling on the merits. The settlement agreement, which was attached to the 
award, stated that Trans-Global withdrew all its claims against Jordan and 
that the parties did not admit any liability between themselves. However, 
the settlement agreement was “not intended to affect any pending or future 
litigation or arbitration claims that the Claimant has or may have against 
natural or legal persons other than Respondent.” The agreement did not 
mention any settlement amounts, if any. 

In parallel to the ICSID arbitration, Porosity had unsuccessfully pursued 
an injunction against Trans-Global in the courts of Texas, USA that would 
have prohibited any contact between TGPJ and the NRA regarding the PSA, 
and any public statements by TGPJ regarding Porosity’s failure to perform. 
TGPJ and Porosity conducted an arbitration in Texas, in which TGPJ asserted 

 
417 Looking Back: Tribunals in Trans-Global Petroleum v. Jordan and Brandes v. 

Venezuela provided the first known interpretations of ICSID Arbitration Rule 41(5) (June 29, 
2020). Investment Arbitration Reporter at www.iareporter.com. 
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counterclaims based on Porosity’s non-performance under the Farmout 
Agreement and the JOA. The results of that arbitration are not in the public 
domain. 

[4.11] Morrocco 

Corral v. Morocco 

The SAMIR Group (Société Anonyme Marocaine de l’Industrie du 
Raffinage) operates the only refinery in Morocco. It was established in 
1959 as a joint venture between the Moroccan state and ENI, the Italian 
energy company. Morocco purchased ENI’s shares in the joint venture in 
1973 when it became a completely state owned entity. In 1997, Corral 
Morocco Holdings AB, a wholly owned Moroccan subsidiary of Corral 
Petroleum Holding AB, acquired a 67.26% stake in the Samir Group, 
whose business was in petroleum refining, storage, LPG and distribution 
in Morocco. Its primary asset is the Mohammedia refinery, which had a 
capacity of 150,000 barrel/day that slowed to a stop in 2015 and now faces 
permanent closure. Prior to its shutdown in August 2015, SAMIR supplied 
the Moroccan domestic market with 64% of its refined product needs and 
accounted for more than 50% of the country’s oil storage capacity. 

Corral Petroleum Holding AB is a Swedish company owned by Sheikh 
Mohammed Hussein Al Amoudi.418 Its main areas of business activity are 
in Scandinavia and North Africa with three refineries and 1,000 distribution 
outlets.  

The SAMIR refinery started to have financial problems when 
Morocco began liberalizing and eliminating tariffs on refined oil product 
imports, which negatively impacted SAMIR’S output and cash flow. The 
company’s stock, which was traded on the Casablanca Bourse, lost 47% 
of its value in the first half of 2015, prompting the Bourse to suspend its 

 
418 Sheikh Al Amoudi is an Ethiopian-Saudi billionaire businessman. He was born in 

Ethiopia in 1946 to a Yemeni father and an Ethiopian mother. In 2016, his net worth was 
estimated by Forbes at approximately US$ 10.9 billion. He was listed as Ethiopia’s richest 
man, the second richest Saudi Arabian and the second richest black person in the world. Al 
Amoudi made his fortune in construction and real estate in Saudi Arabia before branching 
out to buy oil refineries in Sweden and Morocco. His primary businesses are two 
conglomerate companies, Corral Petroleum Holdings and MIDROC, through which he 
employs over 70,000 people. He is the largest individual foreign investor in Ethiopia and 
a major investor in Sweden. On 4th November 2017, he was arrested, along with other 
prominent officials, businessmen and members of the Saudi royal family, upon the orders 
of Crown Prince Mohammad Bin Salman in a “corruption crackdown” and held captive at 
the Ritz-Carlton Hotel in Riyadh, Saudi Arabia until he was released on 27th January 2019 
after 14 months of detention. 



OGD-222 ARBITRATION IN THE MENA 

(Release 3 – 2020) 

trading. SAMIR reached a Dh 3 billion debt restructuring deal with 
Morocco’s Banque Centrale Populaire and secured US$ 600m in bank 
financing agreements with international investors that same year, who 
have subsequently claimed debts on SAMIR’s failure to repay, which is 
described in the next case. SAMIR was placed in insolvency in August 2015. 

The Moroccan government claimed that SAMIR’s debt totaled an 
estimated MAD 44 billion (US$ 4.1 billion), including a MAD 13 billion 
(US$ 1.3 billion) customs debt to the Moroccan government. The 
Casablanca Commercial Court declared SAMIR bankrupt in March 2016 
and ruled that the company’s assets be liquidated. In 2017, its receiver 
petitioned the same court to extend the liquidation to the personal assets 
of stakeholders, claiming that their poor decision making and lack of early 
action had led to the collapse of the company. That court in November 
2018 ruled that the SAMIR board’s mismanagement was the main reason 
behind the company’s financial failures and extended the liquidation to the 
personal assets of its individual board directors from Saudi Arabia, UK, 
Sweden and the US. It also prohibited them from commercial activity in 
Morocco for five years. That ruling was upheld on appeal. On 14th May 
2020 the Moroccan Ministry of Energy, Mining and Environment won a 
court petition that granted the National Office of Hydrocarbons and 
Mining (ONHYM) the right to use and operate the SAMIR storage tanks. 

According to the local media, Sheikh Al Amoudi blamed the Moroccan 
government for neglecting and “violating” a number of contract terms with 
SAMIR, which resulted in SAMIR stopping most of its activities in 2015. 
He alleged that the Moroccan government failed to implement regulations 
and contract terms that would have made SAMIR more competitive and 
“allowed” SAMIR to go bankrupt. Shiekh Al Amoudi claimed that 
Morocco’s “organized indifference” precipitated SAMIR’s problems and 
that Morocco’s failure to commit to an investment agreement with Sweden 
was the primary reason SAMIR went bankrupt.  

Since the start of its financial difficulties, SAMIR had received 
approximately 30 expressions of interest in its assets, including from Britain’s 
Exol Lubricants, Geneva-based commodity trading companies, Glencore 
and Trafigura, US investor Carlyle Group, and Emirati based Petreon 
Engineering. None of them have been consummated. 

Corral Petroleum Holding AB filed its ICSID claim against Morocco 
under the Morocco/Sweden BIT on 14th March 2018.419 Corral is apparently 
alleging that the government: i) did not comply with certain provisions of 

 
419 Corral Morocco Holdings AB v. Kingdom of Morocco (ARB/18/7). https://icsid.world

bank.org/cases/case-database/case-detail?CaseNo=ARB/18/7. 
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the 1997 privatisation agreement, in which it acquired its interest in the 
SAMIR refinery and which was designed to protect the refinery’s market 
share in the Moroccan market; ii) relaxed the tariffs applied to processed 
oil products and turned a blind eye to dumping activity in the importation 
of the same products from 2012 onwards in violation of Moroccan and 
international trade law; iii) resented the Samir Group’s forays into the 
distribution market, and thus welcomed the bankruptcy of the refiner in 
2016 following the dramatic drop in oil prices; and therefore iv) breached 
the Morocco-Sweden BIT’s fair & equitable treatment, and expropriation 
provisions.420  

The claim is still pending as of December 2020 with the parties 
continuing to submit their pleadings. There are presently no materials 
published on the ICSID website regarding this arbitration. 

Carlyle Group v. Morocco 

Between February 2015 and August 2015, the Carlyle Group, a large 
U.S. private equity investment firm, along with six of its affiliated firms, 
entered into a series of agreements with SAMIR, through two special 
purpose vehicles (SPVs) incorporated in the Cayman Islands. Those 
agreements provided that the Carlyle Group would purchase crude oil and 
petroleum products from SAMIR, which would remain in SAMIR’s storage 
tanks in Mohammedia, Morocco, and that over time, the Carlyle Group 
would sell those commodities back to SAMIR. This was essentially the 
international financing that SAMIR secured in 2015, which is discussed in 
the prior case. According to Carlyle, legal ownership and title of the 
commodities were held by the Carlyle Group until SAMIR agreed to 
purchase them at a fixed purchase price plus an accrued investment 
premium, and that this arrangement was explicitly approved by Morocco’s 
Foreign Exchange Office. 

As described above, SAMIR was placed into insolvency in August 2015, 
which resulted in the government of Morocco: i) seizing the assets of 
SAMIR, including the storage and refinery facilities containing Carlyle’s 
commodities, ii) freezing SAMIR’s bank accounts, iii) seizing all cash 
from those accounts, iv) directing SAMIR personnel to sell the commodities 
to local Moroccan distributors, and v) instructing those distributors to pay 
the government for those commodities, rather than SAMIR and ultimately 

 
420 As Saudi investment in Moroccan energy sector sours, a claim under Swedish BIT 

is lodged by Corral Morocco Holdings AB (March 15, 2018). US private equity fund, 
Carlyle Group, puts Morocco on notice of investment claim under Free Trade Agreement 
(April 30, 2018). Investment Arbitration Reporter at www.iareporter.com. 
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to the Carlyle Group. According to Carlyle, these stockpiles consisting of 
about 7 million barrels of crude oil and refined products disappeared without 
its knowledge and approval, and that as of August 2015, 16 of its investments 
were outstanding, representing an aggregated loss of US$ 400 million. 

Carlyle attempted to recover its investment in the local bankruptcy 
proceedings described in the prior case. The local courts rejected Carlyle’s 
application to recover the remaining stocks, on the grounds that Carlyle 
did not own the oil but had only a monetary claim to them under a 
financing agreement. At the same time, Carlyle applied to its insurers to 
underwrite the loss in its SAMIR investment, which they refused to do so 
on similar grounds. The Carlyle Group responded by filing suit in the 
United States District Court for the Southern District of New York against 
insurer Mitsui Sumitomo Insurance Underwriting (now MS Amlin) after the 
insurer refused to cover losses stemming from the shutdown of SAMIR. 

The Carlyle Group, along with its related investment firms,421 filed an 
ICSID claim against Morocco under the US/Morocco Free Trade Agreement 
(FTA) on 22nd August 2018.422 They are seeking approximately US$ 400 
million in compensation. They alleged that the seizure of their property 
was not accidental, but rather reflected Morocco’s preference that control 
of SAMIR be transferred to a domestic owner, citing speculation that if 
SAMIR were liquidated, the refinery would end up in the hands of 
Moroccan Agriculture Minister Akhannouch’s company, Afriquia. 

On 19th October 2019, Morocco applied for a bifurcation on the grounds 
that Article 10.19.4 of the FTA provides that any objection pursuant to 
which “as a matter of law, a claim submitted is not a claim for which an 
award in favor of the claimant may be made” must be heard in a bifurcated 
proceeding. Morocco identified a number of jurisdictional objections that 
required the arbitration to be bifurcated under the FTA, including that: 

a) the claimants’ case is suffering from a “juridical flaw” since 
Morocco never took any actions against the claimants but only 
against its own national company, SAMIR;  

b) the claims are suffering from an “evidentiary flaw” since the 
claimants have failed to provide any evidence of wrongdoings 
directed towards SAMIR, which was merely placed in regular 
insolvency proceedings; 

 
421 The Carlyle Group L.P., Carlyle Investment Management L.L.C., Carlyle Commodity 

Management L.L.C., TC Group LLC, TC Group Investment Holdings LP, Celadon 
Commodities Fund LP, Celadon Partners LLC. 

422 The Carlyle Group LP & Others v. Kingdom of Morocco (ARB/18/29). https://icsid.world
bank.org/cases/case-database/case-detail?CaseNo=ARB/18/29. 
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c) the losses claimed by the claimants are too remote to result in 
any damages; 

d) the claimants lack standing to bring any claim since the 
investment agreements were concluded by the SPVs, and not 
by the claimants themselves; 

e) the claimants are not holding a qualifying investment since 
the claimants themselves never contributed any money to the 
SPVs, the investment was of a short duration, and was only 
exposed to an “operational risk”; 

f) the claimants failed to establish that they made an investment 
“in the territory” of Morocco, as required by Article 10.27 of 
the FTA; 

g) the commodities do not qualify as investments since the 
claimants never took ownership of the commodities; and 

h) the claimants must be active in the process of investment since 
the FTA requires that a “concrete” investment must be made. 
They were not since they were merely passive shareholders of 
the SPVs. 

On 20th January 2020, the tribunal issued its procedural order in which 
it decided to bifurcate the arbitration based on the following objections of 
Morocco: 

a) the claimants were not investors for the purposes of the FTA 
(because they allegedly failed to prove that they own or 
control the Cayman entities; the investment agreements were 
not made in the territory of Morocco; and the claimants never 
legally owned the commodities); 

b) the claimants did not engage in an active process of investment, 
as required by the FTA; 

c) the claimants lacked standing to bring claims with respect to 
assets of entities incorporated in a third state (the Cayman 
islands); and 

d) the ratione materiae arguments, were “factually and legally 
linked” to the first jurisdictional objection and should therefore 
also be bifurcated. 
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The tribunal held a hearing on the bifurcated objections on January 
13-15, 2021. The case on the merits was suspended until these bifurcated 
objections were decided upon.423 

[4.12] Oman 

Attila Doğan Construction v. Oman 

Attila Dogan Construction Inc., a Turkish construction company, was 
awarded a large oil & gas engineering and construction contract in October 
2010 in an Omani oil and gas project. However, it quickly ran into problems. 
Attila Dogan alleges that local authorities took various steps to frustrate its 
performance under its contract so that the work would revert to the former 
Omani company on the job, Galfar, which resulted in the termination of 
its contract on 3rd March 2012. 

Attila Dogan alleges that Oman’s Ministry of Manpower interfered 
with its staffing choices, delaying entry-approval for many personnel, 
harassed key employees and also forced the company to hire hundreds of 
locals formerly employed by the previous contractor, Galfar. Attila Dogan 
also complained about the conduct of Petroleum Development of Oman 
LLC, 424  who operated the O&G block on which it carried out its 
infrastructure work. It alleges that PDO took an “expropriative” decision 
in May of 2012 that handed substantial amounts of work under its contract 
to Galfar. 

It issued a Notice of Dispute on 22nd March 2013 to the Sultanate of 
Oman for a potential claim of US$ 182.7 million under the Oman/Turkey 
bilateral investment treaty. Attila Dogan claimed that Oman breached a 
provision of the BIT guaranteeing that foreign-owned investments “shall 
be permitted to engage top managerial and technical personnel of their 
choice, regardless of nationality.” It also alleged that the actions of local 

 
423 US private equity fund, Carlyle Group, puts Morocco on notice of investment claim 

under Free Trade Agreement (April 30, 2018). After encountering obstacles in local court 
and under insurance policy, Carlyle Group makes good on threat to sue Morocco under 
US Free Trade Agreement (August 23, 2018). Morocco’s jurisdictional objections to 
Carlyle Group claims come to light; tribunal agrees to bifurcate proceedings (January 23, 
2020). Investment Arbitration Reporter at www.iareporter.com. 

424 Petroleum Development Oman (PDO) is the leading exploration and production 
company in the Sultanate of Oman. It operates and produces the majority of the country’s 
crude oil production and natural gas supply. PDO is owned by the Government of Oman 
(60%), Royal Dutch Shell (34%), Total (4%) and Partex (2%). 
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authorities had breached international human rights norms as a result of 
harassment and mistreatment of its company personnel.425 

Attila Dogan subsequently filed an ICSID claim426 under the Oman/
Turkey BIT against Oman on 21st March 2016, based upon an alleged 
expropriation of its investment by PDO. A hearing on jurisdiction and the 
merits was held and the parties filed post hearing briefs in 2019. The 
tribunal issued a final award on February 1, 2021. There are no materials 
published on the ICSID website regarding this arbitration at this time. 

Samsung Engineering v. Oman 

Samsung Engineering Co. Ltd., a South Korean firm, and its joint 
venture partner, Chiyoda, made a bid tender in 2013 for the upgrade of the 
Sohar oil refinery on Oman’s northern coast, operated by state-owned Oman 
Oil Refineries and Petroleum Industries Company (ORPIC). This upgrade 
would have enhanced the refinery’s ability to meet a rising demand for 
petroleum products, including the first domestic production of bitumen. 
Samsung and Chiyoda were, however, unsuccessful in their bid, with the 
project being awarded to a joint venture made up of UK firm Petrofac and 
South Korean Daelim Industrial. 

On 20th July 2015, Samsung filed a claim427 at ICSID against the 
Sultanate of Oman under the 2003 Oman/South Korea bilateral investment 
treaty. According to ORPIC, Samsung had committed an alleged “failure to 
meet their obligations under the tender.” Apparently, Samsung had deposited 
a financial deposit as security during the tender process, which was called 
upon notwithstanding Samsung’s failure to win the tender. 

The ICSID tribunal rendered its final award on 17th January 2018, 
bringing a premature end to the case after hearing only jurisdictional issues. 
The final award embodied a settlement between the parties, prior to the 
tribunal deciding on jurisdictional questions.428 There are no materials on 
this case on the ICSID website. 

 
425 Turkish investor in Oman puts government on notice of investment treaty arbitration 

(March 26, 2013). Turkish firm, Attila Dogan Construction, makes good on earlier threat 
to sue Oman (March 22, 2016). Investment Arbitration Reporter at www.iareporter.com. 

426 Attila Doğan Construction Inc v. Sultanate of Oman (ARB/16/7). https://icsid.world
bank.org/cases/case-database/case-detail?CaseNo=ARB/16/7. 

427 Samsung Engineering Co., Ltd. v. Sultanate of Oman (ARB/15/30). https://icsid.world
bank.org/cases/case-database/case-detail?CaseNo=ARB/15/30. 

428 Samsung files claim against Oman over refinery improvement project (July 22, 
2015). In a case with broader potential ramifications, arbitrators render award on BIT 
claim brought by jilted tender bidder Samsung against Oman – embodying parties’ agreement 
to settle (January 19, 2018). Investment Arbitration Reporter at www.iareporter.com. 
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[4.13] Tunisia 

Lundin v. Tunisia 

A predecessor company of Lundin Petroleum,429 was granted concession 
rights for two offshore oil fields in the 1970s. One of the fields, Oudna, 
had been in production for several years; while the other offshore field, 
Zelfa, was at the exploratory stage. As part of the concession agreement, 
Tunisia’s NOC had exercised its contractual right to acquire a portion of 
the Oudna concession rights, the debts of which Tunisia guaranteed. 

Problems subsequently arose. The Tunisian NOC allegedly failed to 
make some required contributions. Lundin called on the state guarantee to 
obtain those payments, upon which Tunisia refused to make payment. The 
Tunisian government also commenced tax enforcement proceedings against 
Lundin in the Tunisian courts, after Lundin had abandoned its concession site. 

As a result, Lundin Tunisia B.V., a Dutch registered corporation, which 
was a subsidiary of Lundin, filed a claim430 against Tunisia in October 2012 
complaining of the above two matters. Lundin relied on an ICSID consent 
clause in the concession contract, which made it a contract based claim, 
rather than a treaty claim. Lundin subsequently initiated another ICSID 
case431 against Tunisia in July 2013, which was discontinued in September 
2014. Apparently, the parties agreed to merge the issues from the second 
case into the first case as additional claims. 

Tunisia first submitted that the tribunal had no jurisdiction over tax 
disputes under ICSID Arbitration Rule 41(5) because Lundin had waived 
its right to commence arbitration at ICSID by bringing parallel proceedings 
in domestic courts. The tribunal rejected this argument by holding that 
Lundin’s actions before the Tunisian tax courts did not waive any right to 
ICSID arbitration. Tunisia also argued that a dispute related to tax was not 
an “investment dispute” that could be heard at ICSID. The tribunal rejected 
this argument also by concluding that Lundin held an “investment” for the 
purposes of the ICSID Convention. 

Lundin asked the tribunal to order provisional measures against Tunisia, 
preventing the state from pursuing tax enforcement proceedings against it 
in domestic court. In response, Tunisia agreed not to enforce certain tax 

 
429 Lundin Petroleum is now called Lundin Energy. It is a Swedish O&G company. 
430  Lundin Tunisia BV v. Republic of Tunisia (ARB/12/30). https://icsid.world

bank.org/cases/case-database/case-detail?CaseNo=ARB/12/30. 
431  Lundin Tunisia BV v. Republic of Tunisia (ARB/13/15). https://icsid.world

bank.org/cases/case-database/case-detail?CaseNo=ARB/13/15. 
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orders until the arbitration was completed upon which, Lundin withdrew 
its request for provisional measures. 

The tribunal also held that Lundin’s complaints about Tunisia’s refusal 
to honour its guarantee of the NOC’s debts constituted a legal dispute arising 
directly out of Lundin’s investment, and was therefore a legitimate claim 
under the ICSID Convention. 

A final jurisdictional complaint raised by Tunisia was that Lundin had 
waived its right to commence ICSID arbitration by pursuing domestic court 
challenges against the taxes levied on it. The tribunal rejected this argument 
by holding that a fork-in-the-road restriction is not a general principle of 
law, but only operated where it was explicitly provided for in the relevant 
instrument. The tribunal held that Lundin’s local court claims only amounted 
to preliminary proceedings aimed at conserving its rights. In any event, 
Lundin had explicitly reserved its ICSID rights when filing the domestic 
claims. 

As to the merits of Lundin’s claims, the tribunal held in December 2015 
that inter alia Tunisia was liable to account for the NOC’s debts under the 
guarantee instrument, and that compensation was due to Lundin (details 
of which were not disclosed). The tribunal’s decision on Lundin’s tax-
related claims were also not disclosed. 

Tunisia made a counterclaim for moral damages, alleging that Lundin 
had damaged its reputation by launching the ICSID proceedings. The 
Tribunal rejected this counterclaim. It agreed that an ICSID claim could 
negatively impact a state’s reputation amongst foreign investors. However, 
the tribunal was of the opinion that Lundin’s claim was not abusive and 
that it was merely exercising its rights under the concession contract. 

Tunisia also requested punitive damages from Lundin, which was denied. 
The Tribunal granted interest on the sums awarded to Lundin at the rate 
provided under Tunisian legislation. The costs of the arbitration were split 
between the parties, while each party was left to bear their own legal fees.432 

[4.14] Yemen 

Hunt Oil & Exxon v. Yemen 

In 1984, Hunt Oil Company of Dallas, Texas, through its subsidiary, 
the Yemen Hunt Oil Company, drilled a rank wildcat well, the Alif No. 1, 
that discovered the Alif oilfield on Block 18, which was located on the 

 
432 In newly-released Lundin v. Tunisia ruling, arbitrators affirm jurisdiction over tax 

dispute and concede scope for a state to seek moral damages for reputational harm 
(November 17, 2016). Investment Arbitration Reporter at www.iareporter.com. 
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edge of the desert in the eastern part of the country. This was a new 
hydrocarbon basin, the Maʾib al-Jawf basin, that contained nearly a billion 
barrels of oil and which closely matched the Masila oilfield in size that 
was discovered in South Yemen in 1990. Hunt was thus the first foreign 
company to discover and develop oil in North Yemen.433 Hunt partnered 
with the Exxon company of the United States in a joint venture to rapidly 
build a central processing facility (CPU) and a pipeline to an offloading 
terminal on the Red Sea by 1986. Crude oil began to flow in 1987. 

The oil concession on Block 18 was a production sharing agreement 
(PSA), which had a development term of twenty years that began on the 
date of the first commercial discovery. Article III(c) of the PSA included 
an option for a five year extension by mutual agreement of the parties. 
Sixteen years after the Alif discovery and four years before the expiry of the 
initial term, the parties began negotiating a five year extension of the PSA. 
The Ministry of Oil and Mineral Resources (“Ministry) required in the 
negotiations that the American joint venture relinquish 25% of its interest, 
with 10% being granted to the Yemen NOC, the Yemen Oil Company, and 
the remaining 15% to another foreign company who would pay a signature 
bonus to the state. As a result of agreeing to those terms, the joint venture 
and the Ministry (in the person of the Minister) signed a renewal and 
extension agreement (“REA”) for a five year period. 

One of the conditions of the REA was that the re-negotiated terms for 
the PSA extension were to be submitted to the country’s Parliament for its 
approval. In particular, the REA stated the following: 

This Renewal and Extension Agreement signed by the Ministry and 
Contractor, shall be binding on the parties hereto upon exhaustion 
of the constitutional procedures in the State, which will give the 
provisions of this Renewal and Extension Agreement and its Annexes 
attached hereto, full force and effect. Ministry represents that it 
has obtained such approval of the State Council of Ministers on even 
date with the signing of this Renewal and Extension Agreement 
and covenants that there are no further approvals required by the 
Government in order to make this Renewal and Extension Agreement 
binding on the State. 

The Minister first submitted the REA to the Council of Ministers for 
approval, who issued both a first and second resolution approving the 

 
433 At the time, North Yemen, with its capital in Sana’a, was a separate country from 

South Yemen. After a civil war between the two countries, they were unified into one country, 
the Republic of Yemen, with its consolidated capital in Sana’a. 
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REA. However, the Council decided that instead of submitting the REA 
to the Parliament, as required under Yemeni law, it would submit a separate 
document, a Partial Amendment Agreement (“PAA”), for approval. The 
PAA included all the terms of the REA, except for the provisions dealing 
with the five year extension and the 25% relinquishment. This was apparently 
motivated by the recent refusal of Yemen’s Parliament to ratify a similar 
amendment to another PSA. The Parliament subsequently refused to ratify 
the PAA, which was withdrawn by the Ministry. The Parliament then 
requested that it see the entire REA. It eventually refused to ratify either 
agreement. 

Subsequent to the execution of the REA and prior to the Parliament’s 
final refusal to approve the PAA or the REA, Hunt and Exxon began investing 
in a new exploration program. Despite the government’s representations 
and the fact that the companies had begun expending funds on the Block, 
the Ministry took the position that the PSA had not been extended. It then 
evicted Hunt and Exxon from Block 18 after the expiry date in November 
2005 and replaced them with its own NOC, the Yemen Oil Company. A 
dispute then arose between the parties over whether or not the PSA had 
been validly extended. 

Hunt and Exxon initiated an ICC arbitration434 in 2005 against the 
Ministry of Oil and the Republic of Yemen arguing that the PSA was validly 
extended by the REA or in the alternative that the PSA had been extended 
on its old terms, with a damages claim of US $1.6 billion equating to the 
volume of oil it would have been entitled to during the five year extension 
period. 

In response, the government made counterclaims of US$ 8 billion on 
the basis that the joint venture had: 

a) caused environmental damage to Block 18 that resulted from 
its operations; 

b) breached its duty to act as a reasonably prudent operator; 

c) failed to withhold and pay certain taxes in respect of its local 
and expatriate employees for several years while the PSA was 
in force; 

 
434 Joint Venture (US) v. State W, ICC Case No. 14108, Final Award, August 2008, in 

Yearbook Commercial Arbitration 2011, Volume XXXVI, 135-201. A. Timothy Martin, 
ICC Oil and Gas Cases in the MENA Region, ICC Dispute Resolution Bulletin, Vol. 25, 
Issue 2 (2014) 21. Both local and international media reported at the time that Yemen had 
canceled the Block 18 PSA and that Hunt had commenced an ICC arbitration against 
Yemen in response. 
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d) recovered cost oil that it was not entitled to under the cost 
recovery mechanisms of the PSA; 

e) failed to implement the required “Yemenization” of the local 
workforce by not training Yemenis to obtain technical and 
skilled positions; and  

f) failed to pay invoices in respect of goods and services 
rendered prior to the expiry of the PSA, and sums due to its 
local employees upon termination of their employment. 

The law applied by the Tribunal to determine the merits of the case 
was found in the governing law clause of the PSA, which provided that: 

This Agreement for such arbitration shall be given effect and shall 
be interpreted and applied in conformity with principles of law 
common to Yemen and the United States and in the absence of 
such common principle, then in conformity with the principles of 
law normally recognized by civilized nations in general, including 
those which have been applied by International Tribunals. 

The primary issue the tribunal had to determine was what the parties 
had contemplated when they inserted the words “exhaustion of the 
constitutional procedures” in the REA and what was the effect of the 
approval of its terms by the Council of Ministers. The joint venture maintained 
that the constitutional procedures only required the approval of the Council 
of Ministers for the REA provisions dealing with the five year extension 
and the 25% relinquishment, and that the ratification of the terms of the 
PAA by the Parliament was an independent issue. The Yemen Ministry 
maintained that the approval of the Council of Ministers was just the first 
step in the constitutional proceeding and that its Parliament had to approve 
all the terms for the extension to take effect. 

Even though the tribunal accepted that the wording of that article was 
very ambiguous, they found that the PSA had not been extended either 
through the REA or on its old terms, as the necessary “constitutional 
procedures” had not been exhausted, which could only have meant 
ratification by Parliament in the parties’ minds based upon the circumstances 
of their negotiations. The tribunal concluded that the PSA itself did not 
provide for an extension, it merely allowed that an extension be agreed upon 
in a subsequent contract. No such extension was validly made.  

In its August 2008 award, the tribunal dismissed the companies’ claim 
for damages for breach of the extended agreement since no extension of 
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the PSA had taken place. However, the tribunal found that the companies 
were entitled to compensation on the grounds of estoppel, under the form 
of actions or omissions, for an amount corresponding to the exploration 
costs incurred by them during the extension period through their reliance 
on the government’s ambiguous and contradictory behavior.  

The tribunal dismissed the government’s counterclaims, holding that 
they were either unproved or wrong on the facts of the case. In particular, 
the tribunal concluded on each of the counterclaims: 

Environmental Damage: 

Respondent failed to establish, as of today, that the Joint Venture, 
by its conduct, caused the foregoing alleged contamination. In 
fact, no liability and no damage were ever established by State W. 
State W failed to bring any evidence in this regard... As regards 
the alternative remedy that an expert be appointed to assess the 
contamination of the groundwater, the Arbitral Tribunal is also of 
the opinion that it cannot be granted. 

Area Management: 

The Arbitral Tribunal finds that it was not demonstrated by State 
W that the Joint Venture acted in an imprudent manner. Moreover 
the Arbitral Tribunal is of the opinion that the Joint Venture very 
well managed the area, as attested by the statements and behavior 
of State W’s representatives.  

Tax: 

The entire taxation counterclaim is therefore dismissed by the 
Arbitral Tribunal. The Arbitral Tribunal also rejects Respondent’s 
alternative request for an auditor since, as already explained, it 
was up to Respondent to provide evidence of its damages. Moreover, 
an expert should not be appointed in order to help a party establish 
its claim, as it would be the case hereby.  

Cost Recovery: 

Contrary to State W’s assertion, it was not upon completion of the 
audit by State W external auditors that the parties had to agree what 
expenses were properly chargeable to the PSA. State W indeed did 
not have a contractual right to decide whether or not an expenditure 
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was rightly recovered but had a right to indicate to the Contractor, 
within the three months time period from receipt of the statement, 
that it considered the costs not reasonably required for the 
operations. Respondent thus did not have a systematic right to decide 
whether it accepted or not the expense but only the right to review 
them and object within three months. Should it make an objection 
the parties had to try and reach an amicable settlement. If such 
amicable settlement was not found, the only alternative was 
arbitration. On the contrary, if no objection was made during that 
three month period, the statement was to be considered approved... 

In any case, the Arbitral Tribunal is of the view that the burden of 
proving that certain expenditures were not cost recoverable fell 
upon State W, which failed to provide adequate explanation to its 
counterclaim. Indeed, the PSA does not contemplate for the Joint 
Venture to justify its Statements of Expenditures but instead gives 
a right to State W to object to some of them if considered 
unreasonable or improper. In such a case, it is for the objecting 
party to demonstrate that its position is justified and thus to prove 
that the expenditure was not properly recovered on the basis of 
one of the grounds set forth in Article IV(f). Yet, as asserted by 
State W itself, only a line by line submission in relation to the 
years X-2, X-1 and X accounts was provided and the time 
consuming nature of the task has meant that State W has not had 
time to do a similar task in relation to each year... 

Accordingly and for all the above reasons, state W’s counterclaim 
on cost recovery is dismissed. Further, the Arbitral Tribunal 
rejects state W’s request for an accounting, as previously explained, 
an expert should not be appointed in order to help a party establish 
its claim, as it would be the case hereby.  

Yemenization: 

The obligations under the PSA were thus fulfilled, although such 
obligations were judged insufficient by Respondent. Moreover, 
even though State W asserts that the efforts of [Yemenization] 
were unsatisfactory, the Joint Venture produced since year X-13 
[Yemenization] plans, and no convincing evidence was brought 
that they were challenged at the time by State W... 

The Joint Venture was not legally obligated to replace expatriate 
employees, whether junior or senior, with State W nationals but 



 OIL & GAS DISPUTES OGD-235 

(Release 3 – 2020) 

accepted to try ‘to cooperate and to put the plan into effect in so 
far as they could reasonably do so’. Moreover, the decision as to 
when exactly a State W national was ready to take a position held by 
an expatriate, was to be made by the Joint Venture as Contractor 
of the Area.  

Invoices: 

State W did not convincingly evidence that (i) the Joint Venture 
refused to pay these invoices as alleged and (ii) that State W was 
thus held liable to do so... Consequently the Arbitral Tribunal 
dismisses State W’s counterclaim for reimbursement of invoices... 

Additionally, the Labour Law provided clearly that [the new 
employer shall be responsible for the execution of all the 
obligations in the work contract, unless the parties otherwise 
agree in the contract], which shows that the Joint Venture had in 
any case no obligations towards its former employees becoming 
Company C’s employees. It has not been demonstrated that the 
parties agreed to a contrary effect in the contract... The Labour 
Law also provides that [workers may not be deprived of any 
entitlement when the work contract is terminated]. Hence, since 
no contract termination was established, no severance payments 
were to be made... In view of the above the Arbitral Tribunal thus 
dismisses State W’s counterclaim regarding invoices and 
severance payments. 

Finally, the tribunal directed Yemen to pay the costs of the arbitration 
and reimburse Hunt and Exxon for their legal costs. 

In rendering its decision, the tribunal made the following observation: 

The Counterclaims were clearly a response to the Claims; and this 
was for all practical purposes one commercial dispute, albeit 
multifaceted and massive. If the Claims had not been brought at 
all, it appears unlikely to the Arbitral Tribunal that any Counterclaim 
would have been made as an original claim. Equally, the 
Counterclaims, once made, ensured that the Claims would be 
maintained in full.  

Interestingly, the counterclaims of the Yemeni government in this first 
case formed the template for its future claims and counterclaims against 
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other oil companies who had operated and produced O&G in the country 
and who subsequently relinquished or terminated their PSAs. 

Saba v. Yemen 

In the year 2000, Occidental Petroleum (a US oil company) Adair 
International Oil and Gas (a Yemen owned company) and Saba Netherlands 
BVI entered into a PSA with the Yemeni Ministry of Oil. Adair subsequently 
forfeited its interest in the block, after which Occidental decided to 
withdraw. Saba, on the other hand, wanted to pursue the commercial 
development of the block on its own. The Yemen Ministry refused to approve 
the assignment of Occidental’s interest in the PSA to Saba. Saba filed for 
an ICC arbitration435  in February 2010 seeking a declaration that the 
Ministry was in breach of the PSA and Yemeni law. The tribunal found in 
favour of Yemen. It was reported that the tribunal found that the PSA did 
not permit only one member of the consortium who was not the named lead 
company to take over the PSA from the other members of the contractor. 

Gujaret et al v. Yemen 

The Gujarat State Petroleum Corporation Limited, Alkor Petroo Limited 
and Western Drilling Contractors Private Limited (all Indian companies) 
submitted joint bids on blocks 19, 57 and 28 in the Third International Bid 
Round in Yemen. The Yemeni Ministry of Oil and Minerals awarded the 
three blocks to them on December 9th, 2006. The Ministry then entered into 
three almost identical production sharing agreements (PSAs) with the three 
Indian companies on April 13th, 2008, which were subsequently ratified 
by the President of Yemen on March 17, 2009. Each of the PSAs had a 
First Exploration Period of four years, which commenced on the above 
date of ratification. 

Pursuant to the PSAs, the three companies undertook a Minimum Work 
Obligation for the First Exploration Period supported by a Minimum 
Expenditure Obligation for each PSA. The Minimum Work Obligations 
consisted of seismic and drilling work totaling US$ 42 million for the three 
blocks. The Minimum Expenditure Obligations were guaranteed by 
irrevocable Standby Letters of Credit in the total amount of US$ 42 million 

 
435 Saba v. Republic of Yemen, unpublished ICC Award dated 1 April 2013, as reported 

in James Loftis, et al, Complexity and Commercial Disputes in Production Sharing Contracts, 
in THE LEADING PRACTITIONERS’ GUIDE TO INTERNATIONAL OIL & GAS ARBITRATION 
(James M Gaitis, ed., Juris, 2015) at 599-600. 
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issued by the International Bank of Yemen. These letters of credit were 
backed by counter-guarantees issued by other banks in Germany and India. 

Things started to quickly go wrong after the ratification and issuance 
of the PSAs. The three companies contended that from January 2011, the 
security situation in Yemen deteriorated considerably, preventing them 
from accessing the blocks and carrying out operations. They pointed to the 
fact that Yemen had declared a nationwide state of emergency that lasted 
41 days, that the United Nations Security Council had issued two resolutions 
expressing concern over the country’s worsening condition, and that 
numerous other oil companies in the country had declared force majeure 
citing deteriorating security. The Indian companies maintained that the 
security situation forced them to invoke the PSAs’ force majeure provisions, 
which resulted in their failure to perform their obligations under the PSAs 
and the eventual termination of the PSAs in early 2013. Article 22.2 of 
each PSA defined force majeure as: 

‘Force Majeure’, within the meaning of this Agreement, shall be 
any order, regulation or direction of the GOVERNMENT, or (with 
respect to the CONTRACTOR) of the government of the country 
in which any of the entities comprising the CONTRACTOR is 
incorporated, whether promulgated in the form of law or 
otherwise, or any acts of God, insurrection, riot, war, strike (or other 
labor disturbances), fires, floods or any cause not due to the fault 
or the negligence of the Party invoking Force Majeure, whether or 
not similar to the foregoing, provided that any such cause is beyond 
the reasonable control of the party invoking Force Majeure. 

Article 22.1 of the PSAs excused the Contractor for any non-performance 
or delay in performance of any obligation under the PSAs “if, and to the 
extent that, such non-performance or delay is caused by Force Majeure.” 

The Indian companies first served the Ministry a force majeure notice 
on 10 April 2011, which they claimed suspended their Minimum Work 
Obligations and the letters of credit tied to their Minimum Expenditure 
Obligations. The Yemen government refused to accept that a force 
majeure event had occurred. The companies then attempted to terminate 
the three PSAs on 12 February 2013 under the following Article 22.4 of 
the PSAs, which the government did not accept: 

If the Force Majeure event occurs during either the First Exploration 
Period or the Second Exploration Period or any extension(s) thereof 
and continues in effect for a period of six (6) Months, thereafter 
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the CONTRACTOR shall have the option upon ninety (90) Days’ 
prior written notice to the MINISTRY to terminate its obligations 
hereunder without further liability of any kind except for those 
payments accrued under this Agreement. 

The three Indian corporations filed a request for arbitration at the ICC 
on February 25th, 2013,436 seeking a declaration that their termination of 
the PSAs was valid and that the letters of credit could not be called upon 
(or if they were, that they would be reimbursed those sums). They also 
requested an order for Yemen to reimburse them US$ 4.19 million paid as 
bonuses to the Ministry. 

The Yemen government countered with claims that it was entitled to: 
i) draw down the US$ 42 million letters of credit, ii) damages for the 
companies’ breach of the Minimum Work Obligation (US$ 147 million), 
and iii) damages for the companies’ breach of their obligation to perform 
the 2011 work program & budget (US$ 133 million). 

The dispute was a contractual dispute governed by the laws of Yemen 
(as stated in Article 24 of the PSAs). The PSAs themselves formed part of 
Yemeni law. The PSAs contained the following dispute resolution clause 
(Article 23): 

“[I]n case a dispute arises under this Agreement between the 
MINISTRY and the [Petitioners] with respect to interpretation, 
application or its validity, the Parties to the dispute . . . shall 
submit their dispute to arbitration as provided in this Article (23). 
. . . [T]he arbitration shall be held in Paris, France, and conducted 
in the English language in accordance with the Rules of Conciliation 
and Arbitration of the International Chamber of Commerce. . . . 
Judgment [on] the award may be entered by any court having 
jurisdiction or application may be made to such court for a 
judicial acceptance of the award and an order of enforcement, as 
the case may be.” 

 
436 Gujarat State Petroleum Corporation Limited, Alkor Petroo Limited and Western 

Drilling Contractors Private Limited vs. Republic of Yemen and the Yemeni Ministry of Oil 
and Minerals. ICC Case No. 19299, Final Award dated 10th July 2015. As disclosed in 
Petition to Confirm Arbitral Award, Case No. 1:16-cv-01383, U.S. District Court for the 
District of Columbia, filed on 29th June 2016. See also: Yemen’s security situation warrants 
termination of production sharing agreements, but ICC tribunal draws adverse inferences 
against the State for failing to produce documents related to terrorism (July 6, 2016). 
Investment Arbitration Reporter at www.iareporter.com. 
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The State of Yemen first asserted that it could not be a party to the 
arbitration since the Ministry, rather than the State, had signed the PSAs. 
It argued that Yemeni law applied to determine jurisdictional issues, and 
that under Yemeni law the Oil Ministry is a separate legal entity. The Indian 
companies refuted this claim on the basis that the applicable law to the 
arbitration agreement was French law, under which a State is bound by 
agreements entered into by its organs. They also claimed that the Ministry 
was merely a representative of the State, and could thus not be considered 
a distinct legal person. 

The tribunal found the State and its organs to be the same entity 
irrespective of whether Yemeni or French law applied. It also agreed with 
the companies that the Ministry was merely representing the State in 
concluding the PSAs. 

During the arbitral proceedings, the tribunal ordered Yemen to produce 
all internal documents prepared by the various government ministries 
regarding terrorist activities within the country. Yemen argued that it could 
not produce the documents on grounds of national and international 
security, without explaining how the documents would contravene any 
security concerns. Citing the IBA Rules on the Taking of Evidence, the 
tribunal held that it was prepared to draw appropriate inferences from 
Yemen’s non-production of documents, and its refusal to provide a 
satisfactory explanation for such non-production. 

The tribunal first determined that the analysis of one defined force 
majeure event in and of itself would suffice. It did not have to find multiple 
force majeure events to conclude that the force majeure provision had been 
invoked. The tribunal then held that the overall deterioration of Yemen’s 
security situation was sufficient to validly terminate the PSAs for force 
majeure. None of the events cited were caused by the fault or negligence of 
the claimants, nor were they within their reasonable control. The tribunal 
concluded that this force majeure event prevented the claimants’ performance 
of their obligations under the PSAs. The tribunal also refused to read a 
requirement of foreseeability into the force majeure provision, because it 
found this contractual provision to be exhaustive and self-contained. Despite 
that conclusion, the tribunal declared the requirement of unforeseeability 
to have been met, simply on the basis that the increase in the security risk 
was beyond the contemplation of the parties. 

Under the terms of the PSAs, the Indian companies were required to 
pay an annual bonus of US$ 2.095 million to Yemen. They contended that 
they were entitled to a reimbursement of USS$ 4.19 million paid as annual 
bonuses for the years 2011-2012 since those payments were made after 
their declaration of force majeure. The tribunal disagreed. The tribunal noted 
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that the claimants were bound to pay bonuses under the PSAs (Article 9), 
which were not recoverable once paid (Article 7.2), and that non-performance 
or delay in paying amounts due under the PSAs would not be excused 
because of force majeure (Article 22.1). It concluded that the PSAs were 
only terminated in 2013 and that the mere declaration of force majeure by 
the companies did not suspend their obligation to pay the two annual 
bonuses to Yemen. 

Yemen relied upon the Yemeni Civil Code for their counterclaims. The 
tribunal noted that to claim damages for breach of contract under Yemeni 
law, Yemen had to show that an obligation existed, that the obligation had 
been breached and that the breach caused damage. The tribunal rejected all 
the counterclaims. As to the particulars of each of the three counterclaims: 

Letters of Credit – Yemen counterclaimed that it was entitled to 
drawdown the LCs of US$ 42 million if the claimants had failed 
to perform the minimum work obligation at the end of the First 
Exploration Period or at termination of the PSAs. The claimants’ 
case was that it was not possible for them to perform their 
obligations as a result of the deterioration in the security situation 
in the country. Since the tribunal concluded that the claimants were 
unable to fulfill their obligation to acquire seismic data and drill 
wells because of force majeure, they could not have breached those 
obligations by 15 May 2013 when the First Exploration Period 
effectively ended. As a result, the tribunal rejected this counterclaim. 

Minimum Work Obligation - Yemen requested the tribunal to hold 
the claimants in breach of the PSAs for their failure to perform 
their Minimum Work Obligation and sought damages of US$ 147 
million. The tribunal rejected this counterclaim because it found 
that the claimants were unable to fulfill their obligation to perform 
their Minimum Work Obligation by the end of the First Exploration 
Period, 15 May 2013, as a result of force majeure events beyond 
their control. 

Work Program & Budget - The tribunal first determined that none 
of the PSA provisions provided either individually or even together 
that the WP&Bs themselves created an annual binding obligation. 
As previously described, it also found that force majeure prevented 
the performance of the claimants’ obligations from March 2011 
onwards. As a result, the tribunal rejected the counterclaim of US$ 
133 million in respect of the WP&Bs. 
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The tribunal finally addressed the issue of costs in their award of July 10, 
2015. The costs claimed by the parties were: claimants for US$5.95 million 
and respondents for £1.9 million and US$ 473K. The tribunal adopted the 
“costs follow the event” test in awarding costs. Because the claimants had 
succeeded in all their claims, except for their claim for the return of annual 
bonuses, the tribunal ordered the respondents to bear 75% of the claimants’ 
costs, including its share of the ICC administrative expenses and arbitrator’s 
fees and expenses (which totaled US$ 1 million). 

Yemen subsequently filed a claim in the Cour d’Appel de Paris 
challenging the above Final Award. The results of that claim have not been 
reported. The Indian companies filed a Petition to Confirm the Arbitral 
Award in the U.S. District Court for the District of Columbia in June 2016. 
That court confirmed both the Final Award and the Indian companies’ cost 
award in an Order and Default Judgment dated 3rd October 2018.437 

Yemen v. Dove, et al 

Dove Energy Limited, a UK oil company, entered into a Production 
Sharing Agreement (PSA), effective as of 1998, with the Yemen Ministry 
of Oil and Minerals for Block 53 in the East Sarr region. The Yemen Oil 
& Gas Corporation, which is Yemen’s NOC, was included as a carried 
interest party in the PSA. As a result of a number of transactions, Dove 
assigned most of its interest in the Block 53 PSA to DNO Yemen (a 
subsidiary of the Norwegian oil company, DNO), Petrolin Trading Limited 
and MOE Oil & Gas Yemen Limited. All of the contractor parties, including 
the Yemen O&G Corporation, became parties to a Joint Operating Agreement 
(JOA) to conduct operations on the Block, with Dove named as the operator. 

The contractor group carried out an exploration program, which was 
successful in discovering oil on Block 53. As a result, Dove submitted a 
notice of Commercial Discovery in December 2000 to the Ministry, which 
commenced a fifteen year Development Period that was due to expire in 
December 2015. 

As a consequence of its financial difficulties, Dove attempted to resign 
as operator and withdraw from the JOA and PSA in November 2014. In 
January 2015, which was almost one year prior to its expiration date, DNO, 
Petrolin and MOE withdrew from the PSA and the JOA, reportedly citing 
civil unrest, the poor security situation, low oil prices, and the failure of 
the Yemeni government to address a requested license extension. This was 

 
437 Petition to Confirm Arbitral Award, Case No. 1:16-cv-01383, U.S. District Court 

for the District of Columbia, filed on 29th June 2016. Order and Default Judgment of U.S. 
District Court for the District of Columbia, dated 3rd October 2018. 
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during the same time period when the Yemen Civil War broke out. The 
four IOCs also attempted to assign their interests in the PSA and JOA to the 
Yemen Oil & Gas Corporation. 

The Yemen Ministry of Oil and Minerals responded by initiating an 
ICC Arbitration in January 2015 against the four IOCs, while including 
the Yemen Oil & Gas Corporation as one of the respondents, as it was a 
named party in the PSA.438 Dove Energy went into liquidation in March 
2015, lacking the funds to defend itself and was therefore represented by 
its liquidators. The Ministry also issued a Ministerial Decision in February 
2015 to recover all rights and obligations regarding Block 53. The Ministry’s 
claim pertained to the performance of obligations under the PSA and JOA 
by the four IOCs prior to January 2015. 

Similar to Yemen’s counterclaim’s in the Hunt Oil case, the Ministry 
claimed that the four IOCs took more oil than what they were entitled to 
and owed approximately US$ 115 million for over recovered costs, unpaid 
customs duties, unpaid bonuses, unpaid abandonment costs and damages 
in respect of breaches of the PSA, including the failure to conduct proper 
auditing and to provide all data and information to the Ministry. 

An award was issued on 15 July 2019. The tribunal found that Dove 
was not entitled to withdraw from the PSA and JOA, while it found that 
DNO, Petrolin and MOE were, and that none of them assigned any of their 
rights and obligations to Yemen Oil & Gas Corporation. The tribunal also 
found that both the PSA and JOA were terminated in January 2015. The 
tribunal then determined that the four IOCs were jointly and severally liable 
for the Ministry’s cost recovery claims in the amount of US$ 14.5 million and 
over US$ 14 million for other damages claims relating to the block’s 
infrastructure. The IOCs were awarded US$600,000 for the Ministry’s refusal 
to authorize the lifting of the IOCs’ share of production sharing oil. Yemen 
was also awarded 60% of its legal and procedural costs in the arbitration. 

The four IOCs filed an application for annulment of this award at the 
Cour d’Appel de Paris. The result of this challenge has not been reported. 

Other Yemen O&G Arbitrations 

There are a number of other arbitrations between Yemen and various 
oil companies that held and operated PSA blocks in the country. They are 
all ICC arbitrations, since the relevant PSAs had similar dispute resolution 
provisions as described in the Hunt Oil and Gujaret cases. These disputes 

 
438 Yemen wins damages over abandoned oil block (1 August 2019). Global Arbitration 

Review. 
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have been reported in the local and international media, along with 
disclosures in the companies’ financial reports. 

Yemen has initiated some of these arbitrations; while some of the 
companies, similar to the Gujaret case, filed requests for arbitration seeking a 
declaration that the termination of their PSA was valid. Whether Yemen 
was a claimant or respondent, it relied upon the same list of claims/
counterclaims as detailed in the Hunt Oil case. The largest amount of 
damages being sought by Yemen in these cases arose out of its cost recovery 
and environmental/abandonment claims against these companies. A brief 
summary of those arbitrations follows: 

Block 43 

The IOC parties to this PSA were DNO Yemen AS and KEC Yemen 
Ltd., which is part of the Kuwait Energy group of companies. DNO was 
the operator of this block. Similar to the Gujaret and Dove  cases, these 
IOCs experienced a deteriorating security situation in Yemen starting in 
2011 until they attempted to handover operations to the Ministry and terminate 
the PSA in 2016. The Ministry apparently rejected their proposal. 

As a consequence, DNO filed a notice of arbitration at the ICC in 2017 
requesting a declaration that it had the right to relinquish the block and 
terminate the PSA, along with certain damages. Yemen counterclaimed 
that DNO did not have such a right and was liable for damages of more 
than US$ 100 million based on similar arguments as the Hunt Oil case. 
DNO also sought a declaration that KEC was bound by the terms of the 
PSA and JOA during the time it held an interest in these agreements, and 
was therefore jointly and severally liable under them. 

DNO was successful on most of its claims with the tribunal confirming 
that it had the right to relinquish the block and terminate the PSA. The 
Ministry failed on most of its counterclaims. The tribunal ordered Yemen 
to pay the companies’ costs in its 2020 award. 

Block 32 

This was also a DNO operated block. However, its co-venturers in 
Block 32 were TG Holdings Yemen Inc. (a subsidiary of TransGlobe 
Energy Corporation, a Canadian based O&G company) and Ansan Wikfs, 
which is owned by Yemeni nationals. Similar to the Block 43 case, DNO 
experienced worsening security on Block 32 during the same time period. 
And similar to Block 43, it attempted to handover operations to the Ministry 
and terminate the PSA, which proposal the Ministry also rejected. 
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This resulted in DNO filing a similar claim at the ICC, with the Ministry 
responding with similar counterclaims. The award on this arbitration is 
pending. 

Block 14 

Block 14, or the Masila Block, contained the largest group of oil fields 
in Yemen, which produced more than one billion barrels of crude oil. It 
was operated by Canadian Nexen Petroleum Yemen, which was a wholly 
owned subsidiary of Nexen Inc. (formerly a publicly traded Canadian 
company) that was eventually purchased in its entirety by CNOOC, a 
Chinese oil company. Its co-venturers were Consolidated Contractors (Oil 
& Gas) Company (a Middle Eastern construction company) and two 
subsidiary companies of Occidental Petroleum (a U.S. oil company). 

The Block 14 PSA, which was entered into in September 1987, was 
located in the eastern region of the Hadramout in Yemen. A commercial 
discovery was made on the block in December 1991 with oil production 
starting in 1993. It had more than 20 producing oil fields and contributed 
significant funds to the country’s GDP during its term. Its 20 year 
development term was due to expire in December 2011. The Masila group 
attempted for several years prior to the expiry date to reach agreement with 
the Ministry on the extension of its term. However, they failed to do so. 
The Ministry reclaimed the block on the expiration date and transferred 
the operation of Block 14 to its newly created entity, PetroMasila. 

In November 2013, the Yemeni Ministry of Oil and Minerals filed a 
request for arbitration at the ICC against the above IOCs. The Ministry’s 
claims were quite similar to its list of counterclaims in the Hunt Oil case. 
The IOCs denied all of the Ministry’s claims. This arbitration is presently 
ongoing. 

Block 51 

Nexen operated another block in Yemen, which was called the Block 51 
PSA. The Ministry made similar claims against Nexen on Block 51 upon 
the expiry of its term. Apparently, the parties were able to settle this dispute. 

[5] COMMERCIAL DISPUTES 

[5.1] Commercial Arbitrations in the 20th Century 

There were no reported commercial oil & gas arbitration cases from the 
MENA region during the twentieth century. Those commercial disputes 
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that did occur took place in U.S., English, Japanese, Italian and Yemen courts 
that resulted from a number of investor state disputes, which are described 
above. 

• Anglo-Iranian Oil Co Ltd v Idemsitu Kosan Kabushiki Kaisah (1953) 

• Anglo-Iranian Oil Co Ltd v Jaffrate (The Rose Mary) (1953) 

• Anglo-Iranian Oil Co Ltd v SUPOR (1955) 

• Nelson Bunker Hunt v. BP Exploration Company (Libya) Ltd. 

• BP Exploration Co (Libya) v Hunt 

[5.2] Commercial Arbitrations in the 21st Century 

Reported MENA commercial oil & gas arbitration cases have only 
emerged since the turn of this century. A review439 was conducted of oil 
& gas arbitration cases at the ICC Court that arose from the MENA region 
between the years 1988 and 2012. There were only 11 ICC oil & gas cases 
from the MENA region. The amounts in dispute ranged between US$ 4 
million and US$ 10 billion. There was one state investment dispute, which 
was the Hunt Oil case in Yemen and which is described in detail above. 
The remaining ten cases were commercial disputes between companies 
involving: 

• 3 service contracts for seismic/drilling 

• 3 construction infrastructure claims 

• 4 sales contracts for crude oil, natural gas or LNG 

There were no reported joint venture disputes from the ICC database 
involving either a joint operating agreement or JV company. A brief 
summary, along with extracts, of each of those ICC cases follows. The 
cases have been redacted so as to maintain the confidentiality of the 
proceedings, including the parties involved and the country where the 
dispute occurred. 

 
439 A. Timothy Martin, ICC Oil and Gas Cases in the MENA Region, ICC Dispute 

Resolution Bulletin, Vol. 25, Issue 2 (2014) 21. 
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[5.2.1] Service Contracts 

ICC Case 10302 

Place of arbitration:  Athens, Greece 

This was a damages claim arising from a delay in performing seismic 
work. The Claimant contractor was a company engaged in seismic work in 
a gas production project in State C, who subcontracted the drilling part of 
the work to the Respondent subcontractor. Both parties agreed that the work 
would start after a six-week mobilization period allowing for the necessary 
equipment to be brought to the site. The shipment of the equipment ran 
into delays, which the Respondent argued was beyond its control. 

Claimant sought damages to cover the financial harm it suffered as a 
result of Respondent’s failure to provide working equipment in time. The 
Tribunal rejected Respondent’s argument that it was prevented from fulfilling 
its obligations by events of force majeure, including bad weather, chaos in 
the shipping industry, the Ramadan and customs difficulties, as they were 
foreseeable or had been taken into account by the parties. Turning to the 
nature of the parties’ agreement, the Tribunal held that it contained an 
obligation of result, but that Respondent’s lack of readiness could not be 
considered intentional or inexcusable. 

The majority of the Tribunal found that the Claimant was entitled to 
reimbursement of expenses incurred to cover Respondent’s inadequacies 
as well as liquidated damages. The dissenting arbitrator considered the 
former should be included within the liquidated damages and subject to 
the cap applicable to such damages. 

Extracts: 

IV. Findings on claims and counterclaims 

9. Respondent had declared … that it needed six (6) weeks for 
mobilization. Claimant asked it … to start mobilization immediately. So, 
according to Respondent’s requirements, mobilization ought to be completed 
on [date] and the drilling should have started [one day later].  Due to 
difficulties, some of which were, according to the Respondent, imputable 
to force majeure and other external causes, the parties agreed to start the 
drilling [ten days later]. 

10. But the drilling started on …, i.e. 46 days later. The first point is 
to establish the reasons why, and the party upon whom the delay is imputable. 
It appears from the summary of the facts that causes primarily related with 
the Respondent are to be considered first. 
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11. The first cause invoked by the Respondent is force majeure resulting 
from the delay of shipping a rig from the United States due to bad weather 
conditions …, preventing the ship from leaving the harbour ... 

Two remarks are called for in this regard: 

a) although asked for by Claimant during the hearings, Respondent 
did not produce any official report about the weather … during 
the period … 

b) The only result of the above “reasons and causes beyond 
Respondent’s control” was that Respondent could not have its 
equipment at [the] site before [the agreed date for the start of 
drilling operations]. In a letter dated [approximately one 
month earlier], Respondent declared that the equipment in 
question was scheduled to arrive at … (the harbour closest to 
[the site]) before [six days prior to the date agreed for the start 
of drilling operations]. 

The above incident was already taken into due consideration by the 
parties and had led to the postponement of the start of drilling to [two days 
later]. It did not have any effect on the delay after that date. 

12. Respondent further invoked … that the UN resolution allowing 
Iraq to sell oil and to import food provoked “a big mess in the shipping 
industry”. The UN resolution was invoked along with the weather conditions 
in the same letter. Respondent asked for no more than to start drilling on 
[the agreed date]. Therefore that incident was related with delays before 
the agreed drilling starting date. It did not have any effect on the delay 
after the starting date. 

13. Coming to the delays after the drilling starting dates, Respondent 
invoked: 

• The Ramadan month of the Muslim calendar. 

• Problems with the [port] ([State C]) customs authorities. 

• Bad condition of the access roads. 

a) During the Ramadan month, productive and financial activities do not 
stop in [State C], as it also resulted from the declarations by all Respondent’s 
witnesses. Since its dates are known, due diligence can overcome some 
slowing down of activities. Ramadan minor worries are not unforeseeable 
or irresistible. 
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b) The same remarks apply to customs difficulties: they were 
foreseeable and therefore they could be overcome with due diligence. The 
agreement contains two provisions in this regard. 1) “…reasons directly 
imputable to [Respondent], excluding obstructions by [State C] customs 
out of [Respondent]’s reasonable control”. That means that obstructions 
by [State C] Customs within [Respondent]’s reasonable control are 
imputable to [Respondent] (Art. V,c). In this regard, from the exchange of 
correspondence and from hearing the witnesses, there was no case of 
obstruction, or even of delay by [State C] customs out of [Respondent]’s 
reasonable control: any difficulties were overcome through due diligence 
by Respondent’s officials, often assisted by Claimant’s officials … 2) The 
agreement further provides (Art. XVII,d): “Force majeure shall not include 
any event if it is due to compliance with any law in [State C].” The 
obligation to produce invoices and documents to the customs authorities 
in order to clear goods falls into such compliance ... 

Both cases were not cases of force majeure, they had not the unforeseeable 
and irresistible characteristics of force majeure. (See Dalloz, Code Civil, 
100th ed., Art. 1148, in particular p. 895, comments on the characteristic 
conditions of force majeure. Also Terré, Simler, Lequette, Les obligations, 
7th Ed., No. 557, pp. 524, 525). 

c) Respondent also alleged that the bad condition of the access roads 
to the site (Claimant’s responsibility) prevented it [from being] on the site 
on [the date agreed for the start of the drilling operations] or later. But 
during the hearing …, in reply to the question whether the situation of the 
roads prevented Respondent from bringing its material to the site in time, 
Respondent’s witness … declared: “We were not prevented from bringing 
the rigs and our equipment to the site.” 

24. The nature of the agreement 

a) A point raised and debated by the parties was whether the Agreement 
was transparent or not, i.e. whether the Agreement was a part of the 
agreement between … the owner and … the Claimant in this arbitration. 
Such a discussion is not essential to the matter, for the following reasons: 

The wording of the Agreement is clear: 
1) It stipulated that Respondent was a subcontractor to Claimant, in 

the frame of a Contract between [the owner] and the Claimant. Therefore, 
in the wording of the Agreement, the last word on the site belonged to the 
owner. Besides, during the critical period, the owner, by its letters and 
memos … made clear to all parties concerned, including [Respondent], that 
it had the general authority on the site; and both parties, Claimant and 
Respondent, acted in conformity with the owner’s decisions and instructions. 
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2) The part of the main Contract which was essential for the Agreement 
was reproduced in the description of Respondent’s duties (Art. I, II and III 
of the Agreement). So, Respondent’s declarations, that it had no knowledge 
of the main Contract, are not founded, as Respondent had ample and 
exhaustive knowledge of the part of the main contract that was necessary 
for it to perform its work. 

b) Both parties consider that the Agreement contained an obligation of 
result. Indeed, from the wording of Article II of same, it appears that the 
parties agreed on two basic points: the drilling should start on [the agreed 
date], and it would require six (6) weeks to bring the agreed upon result. 

Respondent’s assertion that it reached the result required by finishing 
the drilling in 42 days is not founded. The result required was to finish the 
drilling in six weeks after [the date agreed for the start of drilling operations]. 
In other words, to finish the drilling on [date], and not [a month and a half 
after this date], as it did. 

25. Claimant’s position about non-performance 

Claimant maintains that the case is not one of delayed performance 
but of total non-performance by Respondent, because a) the drilling was 
finished thanks to the intervention of the Claimant and b) because, by 
failing to meet the timescale, Respondent did not fulfil the essential obligation 
of the Agreement. Claimant also maintains that Respondent behaved with bad 
faith and that it committed a serious, grave and inexcusable defaulting, 
which is equal to deceit (culpa lata dolo aequiparatur). 

26. On the above assertions, the arbitral tribunal considers: 

a) Claimant’s intervention to assist Respondent, by assuming an 
essential part of Respondent’s duties by hiring equipment, and by ordering 
and paying missing parts for Respondent’s account, has been proved to be 
important and is to be taken into consideration below, but it cannot be 
considered as a total non-performance of the Agreement by Respondent. 

b) Respondent’s essential obligation was to perform the drilling in the 
time agreed upon. And the fact that the drilling started 46 days after the 
agreed date is of particular importance in this case. It constitutes the essence 
of this dispute. But the time scale alone is not and cannot be considered to 
constitute Respondent’s essential obligation. 

Respondent’s repeated easy promises and undertakings – prior to the 
Agreement, in the text of the Agreement, and after the Agreement was 
signed – about its readiness, in contrast with the consecutive successive 
postponements of the starting date, attest a lack of organization and an 
irresponsible behaviour, which, however, cannot be equaled to bad faith. 
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During the long 46 days from the promised starting date to the effective 
one, Respondent did cooperate in order to overcome the difficulties 
resulting from its lack of readiness. It did accept Claimant’s intervention 
and did delegate to the Claimant, in writing, its own duties, as they were 
specified in the Agreement. 

Respondent’s lack of readiness, in contrast with its reiterated promises 
of readiness, constitutes a fault, or “faute” in the sense of applicable French 
law. However, the arbitral tribunal was not convinced that such a faute was 
intentional, or that such a faute was of a serious and inexcusable gravity 
(faute lourde): it did not lead to the non-accomplishment of the drilling. 

But it was a faute, and such a fault created a damage on the part of the 
Claimant. We shall revert on this question. Prior to that, it is necessary to 
establish the relationship between Art. II and Art. V(c) of the Agreement.  

27. Schedule of work and default penalties. 

Article II of the Agreement reads: 

Schedule of work: 

[Respondent] will mobilize, and have ready for shipment, the 
thereinafter specified equipment, in order to start the drilling 
operations on [date]. 

Drilling and testing operations shall be performed under a 
working schedule of 10 hour shifts, 1 shift per day, 7 days per 
week. 

The anticipated duration of the drilling operation is 6 weeks, but 
according to rock and soil conditions the effective duration may 
vary. Nevertheless any delay due to default of the drilling equipment 
or inefficiency of the drilling operation will not be accepted. 

Article V(c) reads: 

If [Respondent] fails to adhere to the work programme as stated 
under Article II: Schedule of Work, due to any reasons directly 
imputable to themselves, then a penalty of US dollars 1000 per 
calendar day will apply up to a maximum amount of 5% of the 
contract value, excluding obstructions by [State C] customs out of 
[Respondent]’s reasonable control. 

The combined effect of Articles II and V(c) is that: 
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a) The drilling operations should have started on [the agreed 
date] and they were anticipated to last 6 weeks, but b) any delay 
due to default, i.e. late arrival or bad condition of the drilling 
equipment would not be accepted. 

It results from the wording of the above two Articles that the liability 
limitation of Art V(c) is not applicable when, as provided in Art. II, there 
is a delay in the performance of the drilling due to late arrival or to 
defective mechanical state of the drilling equipment. 

28. Expenses incurred by Claimant and due by Respondent 

The expenses resulting for the Claimant on account of its complying 
with its obligations are not damages: They have nothing to do with the 
compensatory nature of damages. They are expenses incurred because 
Claimant conformed itself with the stipulations of the Agreement, during 
Respondent’s failure to comply as a result of “default of the drilling 
equipment”, “default” which consisted in the absence of the agreed upon 
drilling equipment on the starting date, and long after it (46 days), as well 
as serious technical deficiencies of that equipment. In addition, they are 
expenses incurred by Claimant’s officials in order to assist and organize 
Respondent’s personnel and equipment during the 46 days’ “crossing of 
the desert” of Respondent’s inadequacy. 

a) [Company X] was another sub-contractor to the Claimant. Its duty 
consisted in making a topographic survey of the site where the drilling by 
Respondent should be performed … 

The majority of the arbitral tribunal considers that the mobilization 
and premature demobilization of [Company X] as well as their standby of 
topographic equipment with personnel from … to …, i.e. within the 46-day 
period of “default of the drilling equipment”, must be paid by Respondent … 

b) According to Art. IV of the Agreement (Facilities, Supplies and 
Services to be furnished by [Claimant] at no cost to [Respondent] or its 
employees), Claimant was responsible to provide measures for the 
preparation of the drill sites and access thereto. It was under no obligation 
to furnish any labour, equipment, materials supplies or facilities or to do 
anything necessary or incidental to the performance of the work (which is 
described in Art. II and III of the Agreement). 

The majority of the arbitral tribunal considers that [two officials of 
Claimant] did work in fact for the Respondent during that period. … 

c) Commitments contracted and paid for by Claimant on Respondent’s 
account with the consent of the latter. … 
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29. The liquidated damages 

Article V(c) of the Agreement reads as follows: 

Default penalities (sic). If [Respondent] fails to adhere to the work 
programme as stated under Article II: Schedule of Work, due to 
any reasons imputable to themselves, then a penalty of US dollars 
1000 per calendar day will apply up to a maximum amount of 5% 
of the contract value, excluding obstructions by [State C] customs 
out of [Respondent]’s reasonable control. 

Both written and witness evidence have shown that, due to default of 
the drilling equipment, Respondent started the drilling 46 days later than the 
agreed date, and only thanks to Claimant’s initiative and active involvement 
in Respondent’s duties. 

According to Art. 1147 French Civil Code, invoked in Annex 3 of the 
legal opinion … produced by the Respondent, a debtor is ordered to pay 
damages, whenever there is such a case, either [......] or on account of 
delayed performance, even if there is no bad faith by him, always when he 
does not prove that the default is due to an external cause that cannot be 
attributed to him. 

As already dealt with, Respondent did not prove that the delayed 
performance of the drilling was due to reasons not imputable to itself, or, 
to use the words of the above law provision, to an external cause that 
cannot be attributed to it. 

Since the Agreement provides for liquidated damages for the delay 
(Article V(c) above), then Article 1152 of the French Civil Code is 
applicable. It reads as follows: 

Lorsque la convention porte que celui qui manquera de l’exécuter 
payera une certaine somme au titre de dommages-intérêts, il ne 
peut être alloué à l’autre partie une somme plus forte, ni moindre. 

Néanmoins, le juge peut, même d’office, modérer ou augmenter la 
peine qui avait été convenue, si elle est manifestement excessive 
ou dérisoire. Toute stipulation contraire sera réputée non écrite. 

The above provision may be translated as follows: 

When the agreement provides that the party which will default in 
the implementation of the agreement shall pay a definite amount 
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of money as damages, the other party may not be attributed a 
higher or a lower amount. 

Nevertheless, the judge can, even ex officio, moderate or increase 
the agreed upon liquidated damages, if the latter are manifestly 
excessive or derisory. Any stipulation to the contrary shall be 
reputed not to be written. 

If Art V(c) of the Agreement is applied with the 5% limitation, the 
liquidated damages due by the Respondent must be 5% of the contract 
value. … 

Is such amount “derisory” as compared with the damage caused to the 
Claimant because of the delay? 

An illustration of Claimant’s damage is given in a letter … from the 
Claimant’s headquarters ... It is worth noting that the above letter is not 
addressed to the other party; it is a communication within the Claimant’s 
company. According to that estimation, Claimant’s daily damage is …, 
and its total damage is [almost ten times the above-mentioned figure of 
5% of the contract value]. 

Nevertheless, in view of Art. II, para. 2b of the Agreement, according 
to which the default of the drilling equipment and its implications are not 
covered by the limitation of the liquidated damages clause, as also it has 
not been proved that the amount of [5% of the contract value] is derisory 
as compared with the amount of … Claimant’s estimated damage, the 
arbitral tribunal will not apply Art. 1152, para. 2 of the French Civil Code, 
and will award the amount of [5% of the contract value] to the Claimant 
for liquidated damages 

30. One arbitrator … declares, with regard to points 28 and 29 above. 

I disagree with my honourable colleagues, and my opinion is: 

[Respondent] achieved the objectives of the contract …[Respondent] 
staff completed (85.79%) of the work as compared to the (14.1%) completed 
by … drillers hired by [Claimant] to operate the replacement rig, as it is 
evident from the work reports … and [an official of Claimant] said that he 
stayed on the site for one week only during the drilling period ... 

As we decided that the Liquidated Damages Clause is valid and 
enforceable, and as we have dismissed defences concerning the validity 
and applicability of this Clause, then we must apply the Liquidated Damages 
Clause, and the employer may not be awarded compensation which exceeds 
the maximum stated in the Clause. 
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The compensation awarded under a valid Liquidated Damages Clause 
shall cover all the costs and expenses incurred by the employer as a result of 
the delay or non-performance of the contractor. These costs and expenses 
are the damages intended to be paid under the Liquidated Damages Clause. 
Therefore, they shall be limited to the ceiling stated therein. 

It should be reiterated and re-emphasized that the costs and expenses 
incurred by the employer as a result of the delay shall be covered by the 
Liquidated Damages Clause. 

The only exception would be if there was an explicit agreement made 
in advance between the employer and the contractor to allocate certain 
works to the employer, or to delegate the employer to purchase certain 
equipment or materials. The cost of these works and materials would be a 
debt to be paid by the contractor. But other costs and expenses incurred by 
the employer without previous agreement and caused by the delay shall be 
considered the damages covered by the Liquidated Damages Clause. 
Otherwise, that Clause would be impotent and useless. 

ICC Case 11579 

Place of arbitration:  London, United Kingdom 

This arbitration involved two drilling contracts in a North African 
state. The Respondent was the operator of an oil/gas concession and was 
incorporated in that state. It had entered into the contracts with Claimant, 
a drilling rig contractor from East Europe. The two contracts - one for land 
and the other for offshore drilling - were governed by English law and 
required compliance by Claimant with any other rules, regulations and 
permits applicable to its activity. As a result of its financial difficulties, the 
Respondent failed to pay the Claimant for its drilling services. 

Accusing Respondent of failing to make payments and provide necessary 
instructions, Claimant terminated one of the contracts and prepared to 
demobilize its rig. As beneficiary of the oil concession and holder of the 
permit to import the rig into the state where the drilling took place, the 
Respondent was required to authorize demobilization, which it refused to 
do. Furthermore, it instructed local authorities to prevent demobilization. 

The Claimant demanded payments due under the contracts and damages 
for breach of those contracts. The Respondent raised various defences and 
counterclaimed that the Claimant was in violation of the host country’s 
law and therefore in breach of the contracts. The Tribunal found that the 
Claimant was entitled to demobilize its rig under the first contract since its 
invoices had not been paid and that the Respondent could not prevent such 
demobilization. However, the Tribunal refused the claim for damages to 
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compensate the Claimant for Respondent’s unlawfully preventing the 
demobilization of the rig, as there was no proof that the rig would have 
been used profitably elsewhere. The Tribunal also found that the Claimant 
was entitled to suspend drilling under the second contract due to 
Respondent’s failure to give necessary instructions and to terminate the 
contract due to Respondent’s failure to pay its invoices. The Tribunal 
dismissed the Respondent’s counterclaims. 

Extracts: 

6. The Tribunal’s analysis and conclusions in respect of the January 
contract 

6.7 The Respondent’s obligations under the January Contract with 
regard to demobilization and movement of [Rig 1] 

The Claimant’s Position: 

6.7.1 The Claimant contends that further to its termination … it was 
entitled to have [Rig 1] demobilized and withdrawn by virtue of implied 
and express terms of the January Contract … 

6.7.2 There is a general principle of English law under which there is 
“the implication of terms into a contract either to give business efficacy to 
the contract, i.e. where it is necessary to imply the term in order to make 
the contract work, or where the implication of the term gives to the obvious 
but unstated intention of the parties, i.e. the “officious bystander” test (see 
Chitty on Contracts, 29th Edition, vol. I, §§ 13-005 to 13-007)”. As to the 
necessary efficacy of the contract, the Claimant contends it was obviously 
implied between the parties that as soon as the January Contract was 
terminated, it should be entitled to demobilize and withdraw its rig 
elsewhere and such affirmation cannot “seriously be contested”: indeed, if 
the Claimant has the right to terminate but was to request the approval to 
demobilize and to withdraw in the event of termination, then its right to 
terminate “would effectively be useless”. As to the bystander test, to the 
question “if [Claimant] validly exercises its right to terminate, can it then 
withdraw the unit?”, the inevitable answer would be “Of course […]!” 
(The Claimant’s First Written Brief …). 

6.7.3 Article 19.1.4 (d) of the January Contract clearly provides that 
should the Claimant not receive any instruction from the Respondent for a 
longer period of up to 30 days, it is entitled to terminate the Contract and 
the Respondent is to move [Rig 1] to [port] and pay demobilization … It 
is expressly provided that the Respondent was to pay and facilitate the 
demobilization of [Rig 1]. The Respondent’s allegation that the Claimant 
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was to obtain the Respondent’s consent or authorization to demobilize 
should be rejected since it would mean that the Respondent could breach 
the Contract but at the same time could also exercise “ultimate control” 
over the Claimant’s movement of [Rig 1] ... 

6.7.4 The Claimant concludes that it did not need the Respondent’s 
agreement to demobilize [Rig 1] ... 

6.7.5 The Claimant also contends that in any event, “at common law”, 
there is an implied duty to each party in a contract to cooperate with the 
other to discharge their obligations to that other and to allow that other to 
exercise its rights under the contract (Mackay v Dick (1881) 6 App. Cas. 
251 at 263 and Chitty on Contracts, Col I, §§ 13-011) ...  

6.7.6 The Claimant states that the Respondent had the obligation to 
facilitate the demobilization of [Rig 1] which implies the obligation not to 
prevent or to procure others to prevent the Claimant’s demobilization and 
withdrawal ... 

6.7.7 The Claimant contends that the Respondent breached 
“deliberately” such obligation which is clearly evidenced by the facts … 

6.7.10 The Claimant concludes that the above facts show that not only 
did the Respondent not comply with its obligation to facilitate the 
demobilization of [Rig 1] but also “prevented [Claimant] from taking its 
own steps to demobilize and transport the drilling unit” ...  

6.7.11 The Respondent having breached its obligations under the January 
Contract, the Claimant states that it has “a claim in tort for [Respondent]’s 
wrongful interference with goods, viz. its detention of the rig ... Thus, were 
the Arbitral Tribunal to deny the Claimant’s right to be paid for the standby 
post-termination, it requests “claim for damages to detention” since it has 
lost opportunities to earn money during that period. It assesses its loss by 
reference to the daily standby rate … and the period during which [Rig 1] 
was detained; if the Respondent had not detained [Rig 1], it would have 
reached an agreement elsewhere “at the current market rates which were 
significantly higher that the rates set out in the January Contract” … 

The Respondent’s Position: 

6.7.12 The Respondent’s allegation is that since the parties entered 
into a pre-contractual phase immediately after the January Contract’s 
termination, “all post-termination obligations that would normally have 
survived […] were transferred onto the new contract as a necessary 
component thereof”. Accordingly, the Respondent is free from its post-
termination obligations under the January Contract … 

6.7.13 The Respondent recognizes that were the January Contract 
terminated and not followed by a new contract, “the demobilization and 
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withdrawal of [Rig 1] from [State B] would have been the normal 
consequence of the termination […]” ... 

6.7.14 However, the Respondent contends that, the Claimant was not 
entitled, contrary to its allegation, to demobilize and to withdraw [Rig 1] 
from the … area following the termination of the January Contract, since 
the parties were negotiating a new contract for a possible drilling of an 
additional well in this area: the demobilization of [Rig 1]”would simply 
make no sense” in that event … 

6.7.15 The Respondent adds that from the correspondence exchanged 
between the parties, it is clear that after the termination, the relationship 
between them was “dominated by other consideration than the demobilization 
of [Rig 1] as a consequence of the termination of the January Contract. 
75% of [Respondent]’s claims are thus based on a false pretence” … 

6.7.16 By entering into negotiations with the Respondent, the Claimant 
waived its right to require demobilization and withdrawal of [Rig 1] as a 
consequence of the termination of the January Contract and its claim as to 
its right to demobilize and withdraw [Rig 1] is to be dismissed … 

The Arbitral Tribunal’s Analysis and Conclusion: 

6.7.20 Having decided that the January Contract was validly terminated 
on 28 January 2001 and that no new agreement was reached after such 
termination, the Arbitral Tribunal rejects the Respondent’s general allegations 
that all the post-termination events are to be dismissed since they are in 
relation to the alleged new agreement and not the January Contract. 

6.7.21 Article 19.1.4(d) provides expressly that “[a]fter 30 days 
Contractor shall have the right to terminate this Contract, and Company 
shall be obliged to move Unit to [port] […]”. 

6.7.22 Such obligation is confirmed in Appendix B of the January 
Contract which provides that (i) demobilization to [port] (Item 1) and 
(ii) “land transport services and cranes to move contractor’s equipment, 
materials and supplies including the rig from the last drilling location to 
[port]” (Item 27) are to be provided by the Respondent. 

6.7.23 Having recognized that the Claimant was entitled to terminate 
the January Contract pursuant to Article 19.1.4(d), the Arbitral Tribunal 
agrees with the Claimant that the Respondent was under the obligation to 
move [Rig 1].  

6.7.24 Accordingly, the Respondent was under the obligation to do all 
that was necessary to enable the Claimant’s Rig to be demobilized and 
transported to [the port]. 
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6.8 Was the Claimant’s decision of 16 March 2001 to demobilize 
unlawful? 

6.8.1 The Arbitral Tribunal has already decided that (i) the parties 
agreed to postpone the effects of the termination, (ii) no new agreement 
was reached for the use of [Rig 1] and (ii) the Respondent had the obligation 
to demobilize [Rig 1]. 

6.8.2 The issue to be determined is whether … the Claimant was entitled 
to decide unilaterally to demobilize [Rig 1]. 

6.8.3 The parties agreed to a postponement pending exploratory talks 
in connection with outstanding sums due and a new contract. These 
negotiations had not been successful ... By letter … the Claimant clearly 
stated that after having waited for two months and no settlement having 
been reached, it wished to demobilize the rig ... Since, as stated above, the 
Claimant’s agreement to postpone the demobilization of the Rig was subject 
to the settlement of the invoices and such settlement not having occurred, 
the Claimant was entitled to demobilize. Such a decision is neither contrary 
to the January Contract nor unlawful. Accordingly, the Respondent’s counter-
claim that the Claimant’s decision to demobilize was unlawful is rejected. 

6.8.4 From that date the Respondent was obliged to move [Rig 1] to 
[the port] under the January Contract. 

6.9 The implied obligations of co-operation and non-prevention 

6.9.1 … the Respondent had the obligation to organize the demobilization 
of the Rig. As well as the express obligations under Appendix B and 
Article 19.1.4(d), the Respondent was under an implied obligation of co-
operation and non-prevention in the discharge of the contract (see Mackay 
v Dick [1881] 6 App. Cas 251 of 263 and Chitty on Contracts 29th Edition, 
Vol. 1 par. 13.011). 

6.9.2 In the same way, the Respondent’s obligation to facilitate the 
demobilization of [Rig 1] implies necessarily that it has an obligation not 
to prevent its demobilization and the withdrawal of [Rig 1]. Otherwise, the 
Claimant’s right to demobilize would be useless and contrary to the 
“business efficacy of the contract” principle. 

6.9.3 The Arbitral Tribunal concludes that (i) the Claimant was entitled 
to demobilize [Rig 1] without the Respondent’s prior consent and (ii) the 
Respondent was not to prevent such move (iii) the Respondent was obliged 
to co-operate in such demobilization. 
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6.10 Did the Respondent prevent [Rig 1]’s demobilization? 

6.10.1 The Arbitral Tribunal is satisfied on the evidence that the 
Respondent was the moving force behind the blockade and prevention of 
the movement of the rig. To suggest that the authorities of their own accord 
took steps to stop the rig being moved flies in the face of the evidence … 

6.10.3 By asking the authorities to prevent the rig being moved the 
Respondent was in breach of its contractual obligations under Articles 
19.1.4(d) and Appendix B of the January Contract and in breach of its 
implied obligations of co-operation and non-prevention. 

6.10.4 Since the Respondent was in breach of the January Contract, in 
principle the Claimant is entitled to damages in compensation for the loss 
caused by the breach. The result of the breach was that the rig remained 
on site ... The Claimant claims that had the rig not been so detained, it 
could have been used elsewhere at the current market rates. Extremely late 
in the proceedings, the Claimant produced some documents purporting to 
show hire rates for another land rig at approximately this time. However 
the Claimant failed to produce any evidence to show that [Rig 1] itself 
could and would have been used profitably elsewhere between ... Accordingly 
the claim for damages in this respect has not been proven. However the 
Claimant did suffer extra costs on site as a result of the Respondent’s 
breach. … 

6.10.5 As well as a claim for breach of contract, the Claimant claims 
for wrongful detention of the rig in tort ... This claim does not advance the 
Claimant’s position. The remedy for such a claim is damages to compensate 
for the loss caused by the detention. Since the Claimant has not shown that 
the rig would have been utilized elsewhere, the claim for damages in tort 
suffers from the same defect as the claim for breach of contract. 

6.10.6 The Arbitral Tribunal concludes that: 

(i) the Respondent prevented the Claimant from demobilizing [Rig 1], 
in breach with the January Contract; 

(ii) the Claimant’s claims for damages relating to the Respondent’s 
unlawful prevention are rejected, save [in relation to costs for standby of 
vehicles “which the Claimant was caused to incur by reason of the 
Respondent’s breach of contract in preventing the demobilization of the 
rig and its movement to [port]”]. 
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7. The Tribunal’s analysis and conclusions in respect of the October 
contract 

7.2 The Claimant’s right to suspend and not to perform additional 
drilling 

7.2.16 An important issue which arises in relation to the disputes 
under the October Contract is whether the Claimant was allowed to carry 
out drilling work in the absence of a programme or of written instructions. 

7.2.17 Article 7.9 of the October Contract required the Respondent to 
provide the Claimant with a well drilling programme and under Article 7.4 
the Claimant was obliged to comply with all instructions given by the 
Respondent. 

7.2.18 The Drilling Operations Programme given to the Claimant by 
the Respondent … made it clear that no deviation from the drilling 
programme could be implemented without the approval of the Respondent’s 
Drilling Superintendent and that after such approval a formal amendment 
had to be issued. … 

7.2.19 The Arbitral Tribunal is satisfied that under the contractual 
provisions, contrary to the Respondent’s allegation, it was its obligation to 
give instructions to the Claimant and it was not the Claimant to “chase for 
instruction”. ...  

7.2.21 Despite some uncertainty at the beginning of the Final Hearing, 
by the end of the oral testimony of the witnesses it was clear that there was 
a measure of agreement as to the need for instructions in writing for work 
on the rig. … 

7.2.22 … in an exchange between the Arbitral Tribunal and the 
Respondent’s Counsel …, the Respondent’s Counsel accepted that written 
instructions were necessary for the Contractor to carry out work and that 
without such instructions the Contractor would not know what to do and 
would not be in a position to do anything ... 

7.2.23 The Arbitral Tribunal finds that in order for the Claimant to 
carry out work on [Rig 2] it was necessary firstly that it had been given a 
programme covering the work to be done and secondly it had to have 
received written instructions from the Respondent’s representative on the 
rig as to how that work was to be done. In the end there was really no 
dispute about this. 

7.2.25 The Arbitral Tribunal is satisfied that the Claimant was not in 
a position … to proceed any further with drilling unless and until it 
received written instructions from the Respondent. That did not happen 
until [five months later]. Accordingly, the Arbitral Tribunal concludes that 
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the Claimant was entitled to suspend the drilling operations … for lack of 
instruction. There was no breach of the October Contract in this respect. 

7.2.26 To the Respondent’s allegation that the Claimant breached 
Article 2 of the October Contract by shutting down the offshore Rig, the 
Arbitral Tribunal notes that under such Article 2, the Claimant was to furnish 
the offshore Rig, its equipment and the personnel for “the purpose of 
drilling and completing the offshore well”. The Arbitral Tribunal is satisfied 
that the Claimant did not “close” [Rig 2] but put it on standby “waiting 
further order” as quoted in the daily reports ... The Claimant remained 
operational and able to resume the drilling in case the Respondent gave further 
instruction. There was no breach of Article 2 of the October Contract. 

7.2.27 It is clear to the Arbitral Tribunal that the Claimant did not want 
to carry on drilling because it was owed significant sums of money. It is 
clear from the correspondence that this was a major factor in the Claimant’s 
approach. It is noteworthy that in no letter did the Claimant complain about 
lack of instructions but it did complain about lack of payment. Finally, it 
is clear that the October Contract did not include provision relating to 
suspension for non-payment. 

7.2.28 However, the Arbitral Tribunal agrees … that the critical point 
is that without an instruction in writing from the Respondent, the Claimant 
was not in a position to carry on drilling and was not obliged to do so 
(regardless of what it wanted to do). Thus its reluctance to carry on in view 
of the lack of payment is subsidiary. Unless and until the Respondent 
issued an instruction which dealt with drilling a 6″ hole, the Claimant was 
under no obligation to proceed. It had completed the work covered by the 
programme issued in November. It was, in truth, waiting for instructions. 
Had they been given, and had the Claimant then refused to proceed 
because it had not been paid, then the question of whether that stance was 
legitimate would have arisen. However, in the absence of an instruction it 
did not arise. 

7.2.29 It is not essential that the Arbitral Tribunal finds the reason for 
the Respondent not giving any written instructions to the Claimant to 
proceed with 6″ drilling. The fact that the Respondent failed to do so is 
enough. However the Arbitral Tribunal is in no doubt that the Respondent 
did not give the necessary instructions because it was in financial 
difficulties. The fact is that the Respondent did not give any written instruction 
or produce any written programme to cover continuation of the drilling using 
a 6″ bit. The necessary programme was not given until [five months later]. 
The Arbitral Tribunal is satisfied that the reason for this is the financial 
difficulties with which the Respondent was grappling [at the time]. It may 
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have wanted to proceed with the drilling but it was not in a financial 
position to do so. That was ample reason not to give any instructions. 

7.3 Was there an agreement to suspend the drilling operations instead of 
terminating? 

7.3.1 [Claimant’s witness] gave oral evidence … to the effect that 
[Respondent’s president] had asked the Claimant not to terminate the October 
Contract but to suspend it. The Respondent denies this. … It certainly 
suited the Respondent to have the Claimant keep [Rig 2] on station so that 
it could complete the drilling. The Arbitral Tribunal accepts [Claimant’s 
witness]’s evidence on this matter. 

7.3.2 The Arbitral Tribunal also finds support in the correspondence 
that the parties agreed to suspend instead of terminating the October 
Contract … 

7.4 Did the Respondent request the Claimant daily to resume the 
drilling? 

7.4.3 A related point raised by the Respondent is to the effect that no 
written instruction was given to the Claimant to continue drilling with a 6″ 
bit because it knew that it would not do so. Accordingly, so it said, there 
was no point in giving such an instruction. [Respondent’s counsel] relied 
on the case of Bulk Oil v. Sun International [1984] 1 Lloyd’s Rep. 531 in 
support of his submission that contract law does not require contracting 
parties to go through the empty motions of performance of the contract if 
it is clear from the attitude of the other party that this would be futile ... 
The Respondent cites the following passage from the judgment of Devlin J. 
in Sinason-Teicher Inter American Grain Corporation v. Oilcakes and 
Oilseeds Trading Co. Ltd [1954] 1 Lloyd’s Rep 376 applied by Bingham 
J. in Bulk Oil: 

If the seller’s repudiation is such that he displayed an attitude 
which showed that he was, in effect, saying to the buyer “Although 
you are keeping the contract alive, you can take up or perform 
your next obligation whatever it may be, tender your documents 
as much as you like, I cannot accept them”, the buyer is relieved 
from the obligation of making an empty and formal tender. He 
may, if he wishes for his own purposes, keep the contract alive and 
still claim that he is relieved from the obligation of making an 
empty and formal tender. 
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7.4.4 Devlin J. relied on Braithwaite v. Foreign Hardwood Co. [1905] 
2 KB 543 for this proposition. However the House of Lords considered 
Braithwaite in Fercometal SARL v. MSC Mediterranean Shipping Co. 
(“The Simona”) [1988] 2 Lloyd’s Rep 199. Lord Ackner, with whom the 
other Law Lords agreed, dealt with Braithwaite in the passage running 
from page 204 second column to page 207 second column. The critical 
passage is at page 207 second column as follows: 

I therefore conclude that the decision in Braithwaite [1905] 2 K.B. 
542 is not an authority for the proposition advanced by the 
appellants, alternatively if it is, then it is wrong. When A 
wrongfully repudiates his contractual obligations in anticipation 
of the time for their performance, he presents the innocent party 
B with two choices. He may either affirm the contract by treating 
it as still in force or he may treat it as finally and conclusively 
discharged. There is no third choice, as a sort of via media, to 
affirm the contract and yet to be absolved from tendering further 
performance unless and until A gives reasonable notice that he is 
once again able and willing to perform. Such a choice would 
negate the contract being kept alive for the benefit of both parties 
and would deny the party who unsuccessfully sought to rescind, 
the right to take advantage of any supervening circumstance 
which would justify him in declining to complete. 

7.4.5 It is clear following The Simona that Braithwaite cannot be 
relied on to support the Respondent’s submission. The Respondent’s case 
is as follows: it contends that the Claimant breached the October Contract 
by not proceeding with the drilling because it was not paid; that the 
Respondent did not terminate the contract because of the Claimant’s alleged 
breach but the contract remained in force; and that it was excused from 
giving instructions to the Claimant to enable it to proceed because it was 
clear that to do so would be pointless. However, as per Lord Ackner, the 
Respondent faced with a repudiatory breach could either treat the contract 
as still in force or treat it as discharged. If the former it was not absolved 
from performing his obligations. The Respondent, if it wanted the 6″ 
drilling to be carried out, was obliged to issue instructions enabling it to 
be done. Since it treated the contract as continuing in force it was not absolved 
from this obligation. The Arbitral Tribunal rejects the Respondent’s argument 
to the contrary.  
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7.4.6 To summarize the essential findings of the Tribunal: 

(i) … the Claimant had completed the work covered by the programme 
issued in November ... It could not do any further work without written 
instructions from the Respondent. It suspended operations. The Daily Drilling 
Report, signed by both the Respondent’s and Claimant’s representative, 
recorded “Shutdown – waiting on further orders”. 

(ii) The Respondent was in serious financial difficulties and was not 
able to commit to continuing with offshore drilling until it had achieved 
financial restructuring and the consent of the majority of its creditors. 

(iii) The Respondent did not issue any written instructions which 
would enable the Claimant to proceed with the drilling until [five months 
later]. … 

(iv) Contrary to [Respondent’s witness]’s evidence the Respondent 
did not ask the Claimant “on numerous occasions to resume the drilling”. 
Resumption of drilling may have been discussed but this did not result in 
any instructions. 

(v) The contract continued in force with the rig suspended. If the 
Respondent wanted drilling to recommence it was under an obligation to 
issue instructions to the Claimant. 

(vi) Since no instructions were issued, the Claimant was under no 
obligation to do any further drilling work; indeed it was not in a position 
to do so. Clearly the Claimant did not want to proceed due to the amount 
of money it was already owed. However, given the failure of the Respondent 
to issue the necessary instructions, the fact that it was unwilling to proceed 
without payment did not become an issue. 

7.4.7 The Arbitral Tribunal’s finding is that the Claimant was not in 
breach as alleged. It could not proceed with any more drilling without a 
written instruction. That instruction was not given until [five months later]. 
Accordingly no question of breach can arise until then. This aspect of the 
Respondent’s case is therefore dismissed. 

7.5 The Claimant’s right to terminate 

The Arbitral Tribunal’s Analysis and Conclusions: 

7.5.10 … the Respondent owed considerable sums to the Claimant 
under the October Contract. … the Respondent had made offers to the 
Claimant which were significantly lower than what the Claimant was 
entitled to under the Contract. … the Respondent made what it called a 
“final offer” … The Claimant did not accept this “final offer”. 

7.5.11 The Arbitral Tribunal is in no doubt that the Respondent’s 
behaviour … culminating in this “final offer” constituted repudiation of 
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the October Contract. The outstanding sums had continued to build-up, the 
Respondent had failed repeatedly to come up with an acceptable proposal 
to pay what owed and promises as to payment had not been kept. The 
Claimant was entitled to accept this behaviour as discharging and 
terminating the Contract and it did so effectively by its letter of [date] 

7.2.12. The Respondent contends that the Claimant was not entitled to 
terminate the Contract. It is said that by not terminating the October Contract 
[when it was suspended], the Claimant affirmed it and lost the right to 
terminate on grounds of non-payment of invoices or any ground existing 
at the time of suspension ... 

7.5.12 It is clear law that once a party who is faced with a breach has 
elected not to terminate the contract but to continue with it, he cannot later 
on rely on that same breach as a ground for termination. He cannot blow 
hot and cold. However, if a breach is persisted in or added to by further 
breaches, then the innocent party clearly can terminate in reliance on the 
continuing or additional breaches. The reason is obvious. The position has 
changed. The innocent party is not relying on the breach as it existed at the 
time he decided not to terminate. He is relying on the continuance of the 
breach or the additional breaches. As is said in Chitty 29th Edition, 
Volume 1, paragraph 24-004: 

Affirmation irrevocable. Once the innocent party has elected to 
affirm the contract, and this has been communicated to the other 
party, then the choice becomes irrevocable. There is no need to 
establish reliance or detriment by the party in default. Thus the 
innocent party, having affirmed, cannot subsequently change his 
mind and rely on the breach to justify treating himself as discharged. 
Nevertheless, in the case of a breach which is persisted in by the 
other party, the fact that the innocent party has continued to press 
for performance will not normally preclude him at a later stage 
from treating himself as discharged. In such a case the innocent 
party is not terminating on account of the original repudiation and 
going back on his election to affirm but rather is “treating the 
contract as being at an end on account of the continuing repudiation 
reflected in the other party’s behaviour after the affirmation”. 
Nor, in the case of an ongoing contract, will affirmation in respect 
of one breach preclude the innocent party from treating himself as 
discharged by reason of further subsequent breaches. 

7.5.13 The logic of this is obvious. If one contracting party is owed 
£100 by the other and affirms the contract, it would be nonsensical if he 
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was precluded from terminating the contract if the other party persisted 
thereafter in refusing to pay him with the result that the debt kept increasing. 

7.5.14 After [the suspension], the Respondent did persist in its breach. 
It made offers to pay which were significantly worse than the Claimant 
was entitled to under the Contract. The sums due rose as the rig stood on 
standby waiting for the necessary instructions to continue work. When 
those instructions eventually came the Respondent had still paid nothing, 
the outstanding sums had risen and the final offer was not acceptable. The 
fact that the Claimant had not terminated the Contract [at the time of its 
suspension] was no bar to its terminating [five months later] faced with 
the different and worse circumstances. 

7.5.15 Accordingly, the Tribunal finds that the Claimant was entitled 
to terminate the Contract. 

ICC Case 13686 

Place of arbitration:  Paris, France 

This case illustrates some of the in country difficulties encountered in 
international oil & gas operations and the consequences of not properly 
dealing with them. The Claimant was a drilling contractor who had agreed 
to have its existing Drilling Contract with another oil company (who was 
not party to the arbitration) assigned to the Respondent, the operator of 
another PSA, through an assignment agreement. 

Claimant, a company incorporated in a Middle Eastern state, entered 
into a contract for the supply of drilling equipment and services to 
Company X, not a party to the arbitration. Under an assignment agreement, 
the benefit of this contract was assigned to Respondents, two Caribbean 
companies with offices in the same Middle Eastern state, which wished to 
use the equipment to drill wells in the said state. Both the drilling contract 
and the assignment agreement were governed by French law. 

A roadblock set up by local Bedouin tribesmen stopped the transportation 
of the Claimant’s drilling equipment to the Respondent’s drill site. To 
remove the blockage, Claimant’s tool pusher made an agreement with the 
tribe, under which the tribesmen would be paid higher rates than Claimant’s 
own employees. The Claimant refused to put it into effect resulting in an 
insecure drilling site and work stoppage. This caused Respondent to evacuate 
its expatriate employees and to seek termination of the Drilling Contract. 
The oil company that had the original Drilling Contract refused to consent 
to such termination. Instead, the Respondents terminated the assignment 
agreement. 
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In its arbitration claim, the Claimant demanded payment of its out-
standing invoices. Respondents counterclaimed damages for losses suffered 
as a result of the road blockage. The Tribunal found that Respondents were 
not justified in terminating the assignment agreement. It rejected the 
Claimant’s claim for standby fees as the delay was largely due to its failure 
to provide information and rejected its claim for lost revenues, which 
would have put it in a better position than if the assignment agreement had 
not been terminated. Overall, the Tribunal accepted claims that were 
consistent with the parties’ contractual undertakings while rejecting those 
not supported by sufficient evidence. 

Extracts: 

A. Financial consequences of the early termination of the Assignment 
Agreement 

218. Respondents admit that, in the event of a termination of the 
Assignment Agreement without cause, Claimant is entitled to compensation 
for damages. According to Respondents, such compensation is to be 
assessed as specified in Article 1149 of the French Civil Code, i.e. it is to 
include damages for the loss Claimant may have suffered and the profit it 
may have been deprived of by reason of such termination … Respondents 
further admit that, in such a case, Claimant is in principle entitled to receive 
payment for the works and services it had actually performed. In this 
respect, Respondents recognize that they owe an amount of … for part of 
these works and services, the remainder of the services performed being 
regarded by them as either worthless or the claims made therefor not 
supported by sufficient evidence … 

219. As regards Claimant, it limited itself to contending that the 
termination of the Assignment Agreement for breach of contract was 
improper. It has not elaborated on the financial consequences of such 
unfounded termination for cause. In essence, Claimant argues that it would 
never have entered into the Assignment Agreement had it solely provided 
for the drilling of one well in [Block 1]. Consequently, Respondents should 
be ordered to indemnify Claimant not only for the services having actually 
been performed but also for those that were planned to be performed … 

220. It appears from the positions set out above that, in principle, the 
Parties agree that [Claimant] is to be paid for the works and services it 
performed and that it is also to be indemnified for the loss it may have 
suffered as a result of the termination of the Assignment Agreement. They 
disagree, however, with regard to the remuneration of certain services 
which were performed and in respect of the scope of the indemnification 
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that may be claimed for the services which could not be performed. These 
questions will be further analysed when examining below the invoices of 
which payment is claimed by [Claimant]. 

D. … rig standby at [Block 2] 

226. [Claimant] claims an amount of … for standby fees at [Block 2] 
… from the erection of the roadblock by the [X] tribe members until 
receipt of the termination notice issued by [Respondent]. 

227. As observed by Respondents, standby fees under the Drilling 
Contract were owed solely where the performance of the services was 
interrupted by [Respondent]’s exercise of its right to suspend their 
performance (Article 7.2.1 of the Drilling Contract) or by reason of the 
weather conditions (Article 1.2.20 of the Drilling Contract). [Claimant], 
however, claims standby fees for the interruptions allegedly caused by the 
roadblock and by the evacuation of [Respondent]’s personnel ... 

228. The roadblock set up by the [X] tribesmen, which prevented part 
of Claimant’s truck convoy from proceeding to the … well-site, might 
have been regarded as a “civil disturbance” in the sense of Article 1.2.10 
(“Force Majeure”) of the Drilling Contract, for which [Claimant] might 
therefore have been entitled to claim indemnification pursuant to Article 
4.3.2.2 of the Drilling Contract (“Force Majeure Rate”). However, no 
force majeure notice within the meaning of Article 7.3.2 was ever issued 
by either Party and, in the letter that it sent to [Respondent] …, Claimant 
explicitly stated that it did not wish to declare force majeure, although it 
felt that the force majeure rate provided for in the Drilling Contract would 
be a fair compensation for the delay it suffered by reason of this roadblock 
… Ultimately, [Claimant] claimed indemnification at the standby rate, a 
remedy which, as explained above, however, is solely available in the 
event of suspension requested by [Respondent] or in the case of an 
interruption due to bad weather conditions. 

229. As regards the delay, if any, that Claimant subsequently suffered 
by reason of the evacuation of [Respondent]’s expatriates from the well-
site, it would appear that this delay was largely caused by Claimant’s failure 
to provide Respondents with clear information in respect of whether it 
would perform the [tool pusher’s] Agreement and, if so, in which manner. 
Consequently, this delay, if any, may not properly be attributed to acts or 
omissions on the part of [Respondent] and, therefore, no standby fee may 
be awarded for this period either. Consequently, [Claimant]’s claim for 
standby fees is to be denied in its entirety. 



 OIL & GAS DISPUTES OGD-269 

(Release 3 – 2020) 

F. … loss of revenue due to [Respondent] not committing to its 
obligations 

233. [Claimant] claims in total a sum of … as compensation for the 
revenues lost by reason of Respondents’ failure to honour their obligations 
under the Assignment Agreement. 

234. This sum includes the following amounts: 

… for an expected drilling time of 17 days at … location; 

… for an expected drilling time of 16 days at … location; 

… for an expected drilling time of 21.5 days at … location 

… for two infield moves of Rig 3 in [Block 2], i.e. for the move 
from the … drilling site to the … site and, from there, the move to 
the … site 

235. For the calculation of the amounts claimed in relation to the wells 
that were planned to be drilled in [Block 2] … Claimant applied a rate of 
… per day which appears to be the “Operating Rate” for the performance 
of these drilling services. [Respondent] therefore objects that the amounts 
claimed are not only for  lost  profit ,  as provided for in Article 1149 of 
the French Civil Code, but for  lost  revenues, i.e. they reflect what 
[Claimant] could have claimed had these drilling services been performed. 

236. Respondents further object that the recovery of lost profit was 
expressly excluded in both the Drilling Contract and the Assignment 
Agreement. 

237. Lastly, Respondents argue that, in any event, Claimant chose not 
to submit such lost profit claim and that, therefore, all amounts claimed in 
relation to drilling services on [Block 2] should be rejected … 

238. The provisions referred to by Respondents which exclude claims 
for lost profit (Article 5.2.8 of the Drilling Contract; Section 8(e) of the 
Assignment Agreement) do not refer to the consequences of an early or 
unjustified termination of the Drilling Contract or of the Assignment 
Agreement, but to the Parties’ liability if damage is caused through the faulty 
performance of their obligations or by reason of a breach of these contracts. 
Whether [Claimant] may claim compensation for work it was prevented 
from performing is a different issue. In the event of such termination, these 
provisions do therefore not bar claims for lost profit. 

239. As Respondents rightly point out, however, lost  revenues are 
greater than lost profit. Claimant also saved costs and expenses by not 
performing these drilling services. Presumably, a large part of the Operating 
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Rate based on which [Claimant] calculated this lost revenue claim would 
have been used to cover these costs and expenses. If, notwithstanding the 
fact that it did not incur these costs and expenses, Claimant were awarded 
lost revenues, it would be placed in a better position than the one in which 
it would have been had the Assignment Agreement not been terminated 
… Lost revenues may therefore not be awarded to [Claimant]. 

240. Respondents repeated their objection against this lost revenue 
claim several times in the course of these arbitration proceedings, pointing 
out, in particular, that Claimant could, “at best”, claim lost profit … This 
notwithstanding, Claimant continued to claim lost revenues without 
providing any element which would have enabled the Arbitral Tribunal to 
assess the profit, if any, Claimant might have lost by being prevented from 
drilling wells in [Block 2]. As a result, the Arbitral Tribunal has no proper 
basis to award, as an alternative to lost revenues, compensation in the form 
of lost profit … The claim … must therefore be denied in its entirety.  

H. Damage to Claimant’s reputation 

248. [Claimant] claims an amount of … to compensate it for the damage 
caused to its reputation by reason of “the way in which the Assignment 
Agreement was terminated by Respondents” and, in particular, by the 
statements contained in [Respondent’s President and General Manager]’s 
letters sent not only to the [State C] authorities, but also to [Company A], 
“Claimant’s major commercial partner”. 

249. Respondents consider this claim to be a new claim within the 
meaning of Article 19 of the ICC Rules, different from the one that had 
been made in Claimant’s Reply to the Request for Arbitration, in which 
reference was made solely to allegations in the Request. Moreover, 
Respondents contend that the negotiation procedure provided for in 
Section 10.2 of the Assignment Agreement was not complied with in 
respect of this claim. Respondents contend that the Arbitral Tribunal 
therefore has no jurisdiction over it. 

250. With respect to the merits, Respondents further argue that this 
claim has not been substantiated. They note, in particular, that no explanation 
was given on how Claimant calculated the amount claimed ... Respondents 
add that, in all likelihood, this claim is not governed by French law. 

251. As regards their communications with the [State C] authorities, 
Respondents explain that a detailed account of the reason for the delay of 
their exploration activities had to be given to the [State C] authorities if 
they wished to obtain an extension of the exploration period under the 
PSA. By applying for such extension, they were actually mitigating the 
damage caused by Claimant’s conduct. As regards their communications 
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with [Company A], Respondents point to Section 4.2 of the Assignment 
Agreement, pursuant to which they were bound to keep [Company A] 
informed of all breaches of contract and of any occurrence of events, such 
as force majeure, that could trigger the termination of the Drilling Contract … 

252. In view of the arguments put forward by Respondents, the first 
question to be examined is whether the Arbitral Tribunal has the authority 
to rule on this reputation claim. The arbitration clause indeed provides that 
the Parties should negotiate prior to bringing the matter to arbitration. 
Arbitration could be initiated solely after the expiry of a forty-five day 
negotiation period. 

253. From a legal perspective, the completion of such a pre-arbitral 
negotiation procedure is to be regarded as a prerequisite for the initiation 
of arbitration proceedings. The objection based on Section 10.2 of the 
Assignment Agreement therefore does not raise a jurisdictional issue, but 
relates to a condition precedent that needs to be met prior to bringing the 
matter to arbitration. As arbitration requests that have not been preceded 
by such pre-trial negotiations are to be regarded as premature, the 
corresponding claims are either to be dismissed without prejudice or, 
alternatively, the proceedings are to be stayed pending the completion of 
the pre-arbitral negotiation procedure.440 

254. Section 10.2 of the Assignment Agreement requires, in particular, 
that notice be given to the other party that a dispute exists, followed by 
negotiations between the parties in relation to such dispute. It does not 
require, however, that each individual claim arising from such a dispute 
be identified in the notice. “Dispute” and “claims” are not synonymous 
expressions. Whilst the claims subsequently brought before the arbitrators 

 
440 In the same sense, but examined in the context of clause 67.1 of the FIDIC Conditions 

requiring the prior examination of a dispute by the Engineer, see. in that respect: Wenger, 
in: Honsell/Vogt/Schnyder, Kommentar zum schweizerischen Privatrecht, Internationales 
Privatrecht, n. 20 e ad art. 186 PIL-Statute); see also ICC cases 6276 and 6277 [1990] 
where the arbitrators decided that the Employer should first have asked to designate an 
Engineer to whom to submit the dispute and that, in the absence of a decision by such 
Engineer, the Request for Arbitration was “premature” (award referred to by Seppälä, 
“International Construction Contract Disputes – Commentary on ICC Awards Dealing with 
the FIDIC International Conditions of Contract”, in: The International Construction Law 
Review 1999, pages 339, 342; see, however, certain other awards, such as the one made in 
the ICC case no. 6535 [1992] where the absence of a decision by the Engineer appears to 
have been considered to be a jurisdictional issue without, however, proceeding to any 
further analysis. Furthermore, see also the judgement given by the Commercial Court of 
Zurich on 21 March 1994 wherein the absence of an opinion by an expert-arbitrator 
(“Schiedsgutachter”) was characterized as an absence of supporting evidence for the claim 
but not as a jurisdictional issue (Blätter für Zürcherische Rechtsprechung 94 (1995), N. 67, 
pages 208 and 209.  
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must refer to a dispute previously notified, the identification of these 
claims arising from such dispute is not a prerequisite for the initiation of 
arbitration proceedings. 

255. In the present case, the dispute described in the notice served on 
[Respondents] … concerned [Respondent]’s failure to pay a certain 
number of invoices, including invoices for lost revenues as a result of the 
termination of the Assignment Agreement. The question whether or not 
the Assignment Agreement was validly terminated was therefore at the heart 
of the dispute. In the Tribunal’s view, the dispute also necessarily embraced 
the facts and circumstances surrounding such termination, including 
statements made by the Respondents attributing responsibility to the 
Claimant for the termination. 

256. From the evidence it appears that the Parties subsequently 
attempted to settle their dispute amicably and that, by …, that attempt was 
considered to have failed. As more than 45 days had run since the notice 
of dispute, the pre-arbitral negotiation prerequisite was thus satisfied. The 
first objection of the Respondents is therefore unmeritorious. 

257. Respondents’ second objection is based on Article 19 of the ICC 
Rules (1998), which provides that no new claims or counterclaims falling 
outside the limits of the Terms of Reference may be raised without the 
authorization of the Arbitral Tribunal. In the present case, the Terms of 
Reference included a claim by Claimant that the Respondents should be 
ordered to pay the sum of … to compensate Claimant for the damage 
caused to its reputation by reason of Respondents’ allegations in their Answer 
to the Request for Arbitration ... Thus, the question of whether Claimant 
should be paid an amount of … to compensate the commercial and reputation 
damages possibly caused to Claimant by reason of Respondents’ allegations 
was included in the list of the issues to be decided by the Arbitral Tribunal 
in these arbitration proceedings ... The summary of Claimant’s position, 
moreover, included a passage stating that the manner in which Respondents 
had behaved when they terminated the Assignment Agreement – making 
libellous statements in letters sent to the [State C] political and administrative 
authorities as well as Claimant’s commercial partners – was harmful to the 
image and reputation of [Claimant]. 

258. The Tribunal therefore does not consider that the Claimant’s 
claim for compensation for damage caused to its reputation can properly 
be characterized as a new claim, even if different facts were subsequently 
alleged in support of this claim.441 In any event, the amendment of the factual 

 
441 As for the different approaches adopted by arbitral tribunals regarding the question 

whether a claim is “new”, see, e.g.: Derains/Schwartz, A Guide to the ICC Rules of 
Arbitration, 2nd ed. (2005), ad Article 19. 
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basis for the claim did not disrupt or complicate the arbitration proceedings 
in any way, and it would therefore be appropriate for the Arbitral Tribunal 
to authorize such claim even if characterized as a new claim (see: Article 
19 ICC Rules). Thus, the second objection of Respondents is also rejected. 

259. This being said, this Arbitral Tribunal has no authority to require 
the payment of a certain amount of money as a fine for libellous statements. 
It can only award damages in compensation for the damage that may have 
been caused by such statements. The existence and the amount of any such 
damage, however, are to be established by the victim of the libellous 
statements. In the case at hand, Claimant failed to adduce any such evidence. 
Consequently, its claim must be denied for this reason and the question 
whether the statements made in [Respondents’ President and General 
Manager]’s letters were excessive under the given circumstances may 
therefore be left unanswered. 

[5.2.2] Infrastructure Contracts 

ICC Case 13777  

Place of arbitration:  Geneva, Switzerland 

This was a construction claim for delayed damages. However, the case 
had some interesting twists in that i) the Respondent’s delay in performance 
was caused by the imposition of trade sanctions on its US parent and ii) 
the Claimant attempted to include the Respondent’s US parent (who was 
not a signatory to the contract) in the arbitration. As a result, the Tribunal 
issued separate awards: one that addressed the issue of jurisdiction and 
another that dealt with the merits/damages of the case. 

The contract in question was governed by English law. In the first 
award on jurisdiction, the Tribunal reviewed a series of English cases and 
some US cases submitted by the Claimant on the issue of joinder. It found 
that there was no basis in English law to justify including the parent 
company as a party to the arbitration. It affirmed the basic rule under 
Article 2 of the New York Convention that in arbitration (unlike court 
proceedings) only those who are parties to the arbitration agreement expressed 
in writing can appear in the arbitral proceedings either as claimants or 
defendants. 

The Claimant was a contractor for the construction of a gas injection 
plant in a MENA country that was subject to US trade sanctions. The 
Respondent, a European subsidiary of a US company, agreed to supply 
Claimant with a “bespoke and critical piece” of equipment for the plant, 
i.e., pressure safety relief valves (PSVs) that were used to increase the flow 
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rate of oil wells. After the awarding of the contract, the US parent company 
of the Respondent commenced an investigation into possible breaches by 
its subsidiary companies of US trade sanction laws related to dealings with 
the MENA country where the plant was located. The Respondent 
subsequently informed the Claimant that it was unable to perform under 
the contract due to the possibility that its performance would place its 
parent company in breach of US trade sanction laws and expose its parent 
to serious liabilities. As a result, Claimant had to find a replacement 
supplier, which caused delays and disruption to the gas injection plant, for 
which it was penalized under its contract with the plant owner. It claimed 
damages for the penalties it incurred, alleging that they were a direct result 
of the breach and repudiation of the PSV supply contract by Respondent.  

In its second award on the merits of the claim and the amount of damages, 
the Tribunal ruled on the Respondent’s liability for the consequences of 
the delay caused by its repudiation of the contract and the reasonableness 
of the actions undertaken by Claimant to mitigate its loss. The Tribunal 
ruled in favour of the Claimant using a classic analysis of English damages 
law, based upon the application of Hadley v Baxendale principles. In doing 
so, they appeared to not have much sympathy for the Respondent and the 
fallout it suffered from the application of US trade sanctions, which were 
not in its control. 

Extracts: 

Partial Award on Jurisdiction 

3.1. Unlike the situation when in court proceedings a party will be 
enjoined to protect its interests, in arbitration only those who are parties to 
the arbitration agreement expressed in writing can appear in the arbitral 
proceedings either as claimants or defendants. This basic rule is recognized 
internationally by virtue of Article 2 of the New York Convention. 

3.2. Nevertheless, a related person who has not signed the arbitration 
agreement can sometimes take the benefit of it, or be compelled to arbitrate 
under it. Whether such would be the case will be determined by the legal 
theories available under the applicable legal system, in this case English 
law. The various legal theories have been exhaustively analyzed in the 
recent treatise by Professor Hanotiau: Complex Arbitrations – Multiparty, 
Multicontract, Multi-issue and Class Actions (2005). 

3.3. The Tribunal has carefully considered the competing submissions. It 
finds that there is no proper basis under English law for including [Respondent 
2] as a party to this arbitration. It has not signed the arbitration agreement 
nor has it voluntarily agreed to participate in the arbitration. This Tribunal 
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has no power to compel its joinder absent some credible and principled 
legal basis for doing so derived from English law. 

3.4. The G.D. Searle case was the only English authority relied upon. 
In the Tribunal’s view it is clearly distinguishable and it does not support 
the Claimant’s position. First the non-signatory wished to join the arbitral 
proceedings and to have stayed the court proceedings brought in breach of 
the arbitration agreement. The stay was granted in the exercise of the 
Court’s inherent jurisdiction to prevent the abuse of its processes i.e. by 
bringing proceedings in flagrant violation of an agreement to settle all 
disputes by arbitration. Thus the focus was upon the court’s power to order 
a signatory to an arbitration agreement to terminate court proceedings on 
matters arising out of the agreement containing the arbitration clause. 

3.5. Secondly, and decisively, the non-signatory was able to enforce 
arbitration because it was able to bring itself within the provisions of the 
English statute – it was a subsidiary claiming “through or under” its parent. 

3.6. That leaves for consideration the US cases relied upon by the 
Claimant. The Tribunal does not find that they provide a sufficient basis, 
either individually or collectively, to justify the joinder of [Respondent 2] 
for the following reasons: 

i) English law contains no statutory provisions empowering a 
Tribunal to compel arbitration against an unwilling non-
signatory. 

ii) The US cases relied upon have no counterpart in the case law 
of England. In this respect it is notable that Professor Hanotiau 
in his work Complex Arbitrations referred to above discusses 
estoppel in Section V of Chapter 1, pages 20-29. All of the 
cases cited, where courts have applied the doctrine of equitable 
estoppel in this context, are American cases. No English cases 
are referred to. 

iii) Like G. D. Searle the US cases all involve situations where 
the non-signatory desired to participate in the arbitration. 

iv) They appear to be based on a liberal view of principles of 
equitable estoppel whose application is supported by various 
US federal policies in support of arbitration and a desire to 
concentrate disputes in the arbitral fora, at least where the 
non-signatories wished to arbitrate. 

v) The conduct relied upon by the Claimant in this case so as to 
justify the application of principles of equitable estoppel is by 
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no means such as to amount to equitable estoppel in English 
law. In particular, it is not clear and unequivocal as required 
by leading cases such as Low v Bouverie [1891] 3 Ch 82, 106. 
[Respondent 2]’s involvement in all aspects of the formation, 
implementation and termination of the contract of its subsidiary 
is equally consistent with a view that it wishes its subsidiary 
to arbitrate any disputes while, if it has any liability for such 
conduct, that liability will be determined in an appropriate 
American court of competent jurisdiction since it is its wish 
to litigate not to arbitrate. In this respect it is notable that 
[Respondent 2] has, through its counsel, confirmed that it 
would not challenge the jurisdiction of such a Court. 

Partial Award on Damages 

Remoteness of damages – Hadley v Baxendale 

4.6. Both parties agreed that the correct exposition of the scope of 
protection afforded by English law for breach of contract was established 
in Hadley v Baxendale442 and, therefore, that case represented the established 
principles for assessing [Claimant’s] claims for damages. The scope of 
protection is marked out by what was in the contemplation of the parties. 

4.9. The Tribunal finds that the following extract from the [Claimant’s] 
Prehearing Submission on Damages is an accurate summary of the relevant 
principles: 

A. The Operative Principle of English Damages Law 

It is a basic principle of English damages law, enshrined in the 
iconic case of Hadley v Baxendale, 9 Exch 341 (1854), that 
recoverable damages in an action for breach of contract are those 
flowing proximately and foreseeably from the breach… Once a 
particular type of damage is determined to be recoverable by the 
claimant, either because it arises naturally and directly from the 
breach, and/or because it was in the actual or imputed contemplation 
of the parties at the time of contracting, then the defendant will be 
held liable for the whole of the loss, notwithstanding that the 
quantum was greater than the parties might have contemplated: H. 
Parsons v. Uttley [1978] 1 All E.R. at 802. The fact that the scale 
or amount of the damages may not have been foreseeable in no 

 
442 (1854) 9 Exch 341. 
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manner makes them too remote to be recovered: Jackson v Royal 
Bank of Scotland [2005] 1 WLR 377; Wroth v Tyler [1974] Ch. 
30, 60-62. As noted in the Chitty treatise, quoting from Kpohraror 
v Woolwich Building Society [1996] 4 All E.R. 119, 126, “the 
party who has suffered damages does not have to show that the 
contract-breaker ought to have contemplated, as being not unlikely, 
the precise detail of the damage or the precise manner of its 
happening. It is enough that he should have contemplated that 
damage of that kind was not unlikely.” Chitty on Contracts, Vol. I, 
Ch. 26-050 at 1452 (emphasis in original). It matters not at all, in 
short, insofar as the full recoverability of the claimant’s damages 
is concerned, that the wrongful actions of the defendant have inflicted 
on the plaintiff demonstrable economic harm larger than what 
might have been in the defendant’s contemplation at the time of 
contracting, or, for that matter, substantially larger than the face value 
of the contract which has been breached. The only requirement is 
that the particular nature of the damages suffered, … have been a 
foreseeable consequence at the time of contracting, of the 
eventuality of the contract’s breach. ... 

4.10. The contracting parties, as reasonable businessmen, are taken to 
understand the ordinary practices and exigencies of the other’s business. 
It is sufficient that “the reasonable man, in the defendant’s position at the 
time of contracting would have understood that, by making the promise in 
those circumstances, he was assuming responsibility for the risk of the 
type of loss in question”.443 

Application of Hadley v Baxendale principles 

[Project owner] claim – [Claimant’s] increased personnel and overhead costs 

4.11. It is first necessary to record the concessions made on behalf of 
[Respondent 1] at the oral hearing and elsewhere in its written submissions. 
First, it was “acknowledged that the Contract says that these valves are 
required for use in the ... Gas Project.” It was also acknowledged that 
[Respondent 1] knew that it was important that there should not be delay 
because the Contract provided in clause 5444 for the financial consequences 
of the delay. ... 

 
443 Chitty on Contracts, paragraph 26-055, page 1455. 
444 Clause 5, entitled ‘Delay Penalties’, reads: ‘Should Seller delay in delivery of 

goods comparing to the delivery time schedule, Seller shall be liable to pay 0.33% of value 
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4.12. Secondly, [Respondent 1] acknowledged that there were some 
damages flowing directly from its breach in terms of the first rule in 
Hadley v Baxendale, namely the claims for piping redesign, re-tender and 
the extra cost of replacement PSVs. ... It may be noted in passing that this 
latter concession sits uneasily with [Respondent 1’s] total (but incorrect) 
reliance on clause 5 as a limitation provision. 

4.13. What [Respondent 1] contended was that “the missing piece in 
the jigsaw of liability so far as [Claimant] is concerned is the absence of 
any evidence showing that [Claimant] put [Respondent 1] on notice of 
contracts between [Claimant] and ... other people ...” ... It was [Respondent 
1]’s submission that it was not enough for [Claimant] to have conveyed 
that time for delivery was critical. [Claimant] needed to convey, and it did 
not, that under the Contract there was a potential liability for a significant 
amount for damages for delay because they had another contract with 
another party and might be exposed to liability under that contract if there 
was delay. Or at the very least, [Claimant] needed “to say that the contract 
it is entering into with the defendant affects the contract which they 
themselves have with a third party. They have to say that they have a 
contract with a third party, and really they should say what the financial 
consequences are if they break it” ... In short, the [Respondent 1’s] 
submission was that notice had to be given of the existence of the second 
contract and the potential magnitude of the liability for delay. 

4.14. As to the first contention, the Tribunal finds that [Respondent 1] 
knew or reasonably ought to have known that [Claimant] had a contract with 
[the Plant owner]. Apart from anything else, this finding is established by 
the heading on the Invitation to Bid ... It was clear throughout the 
negotiation process, and at the time that the Contract was signed, that 
[Respondent 1] was to supply the PSVs to [Claimant] so that they could 
be incorporated into the Plant. The invitation to tender document listed 
[the Plant owner] as the client, making it clear that [Claimant] was engaged 
on the project by [the Plant owner] under a head contract. In addition, as 
noted earlier, the Contract stated in the definition section that the “owner” 
was [the Plant owner]. 

4.15. The Tribunal further finds that [Respondent 1] knew upon the 
signature of the Contract that if it ever became necessary to find a replacement 
supplier for the PSVs, it would take a very considerable time to complete the 
formalities with the replacement supplier. The six months’ process which 
preceded the signing of the Contract was an ample indication of this fact. 

 
of undelivered equipment per day to a maximum 5% of contract price, as penalty to Buyer. 
His payment would be full and final liability for late delivery.’ 
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4.16. The Tribunal further finds that, as experienced reasonable business 
entities engaged in this field, the parties would have had within their 
reasonable contemplation that the contractual arrangements involved in 
projects of this sort would include provisions dealing with the consequences 
of delay and that in such circumstances, [Respondent 1]’s failure to deliver 
the PSVs was not unlikely445 to result in [Claimant] being exposed to the 
possibility of damages for delay under its agreement with [the Plant owner]. 

4.17. In addition to the background of the project itself, throughout the 
negotiation process it was made clear that the timing of the delivery of the 
PSVs was critical. This was acknowledged by [Respondent 1] and was 
referred to in its internal communications. The necessity for timely delivery 
reinforced the fact that failure to deliver by repudiating the Contract was 
not unlikely to result in [Claimant’s] exposure to liability to [the Plant 
owner] for the delay. It is noted, as set out in clause 11.1 of the Contract,446 
that there was to be a guarantee for a specific period. As pointed out in the 
passage in Elbinger relied upon by [Claimant] and set out [earlier in this 
award447], that too underscores that the PSVs were to be put to immediate 
use and timely delivery was of critical importance. 

4.18. As to the second contention, that [Claimant] should have advised 
[Respondent 1] of the likely financial consequences of breach, the authorities 
show that such is not a requirement: see paragraph 4.9 above. [Respondent 1] 
is in effect arguing and has argued that to succeed [Claimant] had to prove 
that damages of the scale which are claimed here in respect of [the Plant 
owner] were within its contemplation. However, as pointed out earlier, the 
law is clear that what must be foreseen is only the type of damage not the 
extent of the damage. 

4.19. On an objective basis, [Respondent 1] submitted that no reasonable 
party would have exposed itself to such liability on a contract with a value 
of approximately ... The Tribunal does not agree with this contention. In 
projects of the kind that are the subject of these proceedings, parties will 
routinely assume the risk of exposure to the other party’s liability to a third 
party. The Tribunal finds that the circumstances were not such that a 

 
445 This is the test under the modern restatement of the Hadley v Baxendale principles 

given in “Chitty on Contract”, para 26-047, page 1450. 
446 Clause 11.1 and the preceding sentence read: ‘Provided that the proper handling, 

storage and operation procedures are followed, the Seller guarantees the proper performance of 
all the equipment subject of the Contract as described hereunder: 11.1 The guarantee period 
shall be twelve (12) months from the date of issuance of the Provisional Acceptance 
Certificate (PAC), which will be issued by the Buyer within twenty (20) days from successful 
erection, testing and commissioning of goods or 24 months from the commencement date 
of the Contract whichever is earlier.’ 

447 Reference was made to [1874] L.R. 9 Q.B. 475−476. 
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reasonable person in the place of the defendant would not have accepted 
the risk of the unusual loss.  

[Claimant’s subcontractor] claim 

4.21. It is now necessary to consider the claim made in respect of the 
[subcontractor] claim … It must be accepted that, as a matter of fact, the 
position was different from that relating to [the Plant owner] because the 
documentary record as between [Claimant] and [Respondent] prior to the 
Contract contains no mention of [the subcontractor]. In fact, the position 
was that [Claimant] had an erection subcontract with [the subcontractor]. 
[The subcontractor] was retained by [Claimant] … to undertake construction 
of the civil works insulation and erection of the injection compression 
station equipment and piping plus the construction of the pipeline links to 
the various well heads. 

4.22. Under the terms of the … subcontract, [Claimant] was responsible 
to supply all equipment and major materials related to the project and [the 
subcontractor] handled only the erection and installation. [The subcontractor] 
is [a company incorporated in State D] and the terms and conditions 
between [the subcontractor] and [Claimant] followed standard domestic 
practices as used by the Ministry of Petroleum for erection contracts with 
domestic firms where there are no overseas procurement obligations. 

4.23. It may be that there was nothing in the precontractual negotiations 
or the contractual documentation which mentioned the erection subcontract 
between [Clamant] and [the subcontractor]. However, as an experienced 
business entity operating in this field through the manufacture, design and 
supply of PSVs, [Respondent 1] would know or ought reasonably to have 
known that not only would the purchaser of the PSVs have obligations to 
the client/owner but that in carrying out its obligations to [the Plant owner] 
it would very likely use subcontractors on some or all of the work for which 
it was responsible to [the Plant owner]. Consequently, [Respondent 1] ought 
reasonably to have known and understood that it was not unlikely that by 
its failure to perform, there would be disruption and loss to subcontractors 
for which [Claimant] would be in the first instance responsible. 

4.24. The observations in the ICC Commission on International 
Arbitration Report on Construction Industry Arbitrations … 448  at 
paragraph 10 are of relevance: 

 
448 The Final Report on Construction Industry Arbitrations was published in the ICC 

International Court of Arbitration Bulletin Vol. 12 No. 2 (2001) and is available in the ICC 
Dispute Resolution Library at www.iccdrl.com. 
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10. Construction disputes always arise in a variety of situations, 
but today a number of changes mean that they occur in contexts 
which differ from those traditionally encountered. In some countries 
the customary methods of procurement of construction projects 
are being supplemented by more sophisticated ones. These place 
greater emphasis on the responsibility of the contractor who in 
turn is now less and less an executant and more and more a manager 
and facilitator. At the same time contractors (and subcontractors) 
combine more in joint ventures to offer a range of skills and services 
and to share risk (and perhaps to make a profit). Nowadays major 
disputes are no longer mainly between client and contractor but 
increasingly occur between contractor and subcontractors… 

4.25. As to the unliquidated nature of its [subcontractor] claim, 
[Claimant] referred in its submissions to English law supporting its right 
to claim damages for pending and unliquidated claims of a third party. 
[Respondent 1] did not challenge the asserted principles in its submissions. 
[Claimant] relied in particular on the judgment of the English High Court 
in Total Liban S.A v Vitol Energy S.A.449 [Claimant] submitted that it 
would accept and implement any technique adopted by the Tribunal to 
avoid it making a windfall recovery. [Claimant] suggested a directive from 
the Tribunal that amounts awarded to it for its potential liability to [the 
subcontractor] be paid directly by [Respondent 1] to [the subcontractor], 
in partial discharge of [Claimant’s] liability on [the subcontractor]’s claim 
against it. The adoption of such a technique by the Tribunal was not 
opposed by [Respondent 1]. The Tribunal finds that [Claimant] is entitled 
under English law to damages even though its liability to [the subcontractor] 
is potential and unliquidated. In addition, the Tribunal finds that it is 
appropriate to make provision in this Award to avoid the possibility of 
[Claimant] making a windfall recovery. The Tribunal considers that the 
technique suggested by [Claimant] is appropriate. 

 
449 (2001) Q.B. 643; [2000] 1 All ER 267. In that case it was held “[t]here was no rule 

of law that liability without payment did not constitute a recoverable loss. Thus, where a 
seller of goods breached its contract with a buyer, so as to result in the buyer being liable 
to a third party to whom it had contracted to sell the goods, the buyer had a claim for 
substantial damages against the seller prior to discharging its liability to the third party by 
payment. Any question of uncertainty as to the extent of damage or of prevention of 
windfall gains could be dealt with by resort to the range of techniques already available to 
courts and tribunals, the technique to be used in a given case depending on the liability in 
question.” 



OGD-282 ARBITRATION IN THE MENA 

(Release 3 – 2020) 

Summary as to application of Hadley v Baxendale principles 

4.26. For all of the foregoing reasons, the Tribunal finds that the 
damages claimed in relation to [the Plant owner], [Claimant’s] increased 
personnel and overhead costs, and [the subcontractor] fall within the first 
limb of the Hadley v Baxendale principles. The Tribunal finds that 
[Claimant’s] liability for damages under its head contract with [the Plant 
owner] and its sub-contract with [the subcontractor] were damages of a 
kind that naturally flowed from [Respondent 1]’s repudiation of the Contract. 
So too were [Claimant’s] increased personnel and overhead costs. The 
arrangements that [Claimant] had with [the Plant owner] and [the subcontractor] 
were usual for the type of project that [Claimant] was engaged in and 
[Respondent 1] as a reasonable business entity with experience in this area 
of business could be expected to be aware of these types of arrangements. 
By failing to deliver the PSVs and repudiating the Contract, it was a 
natural consequence that [Claimant] would incur delay penalties to [the 
Plant owner] and that it would be exposed to a potential liability to its sub-
contractor ... for the additional time that it was required to be on site. The 
delays also necessarily meant that [Clamant] would incur further costs 
itself as shown by its increased personnel and overhead costs. There was 
nothing unusual about these potential liabilities, which the Tribunal finds 
to have been in the reasonable contemplation of the parties as experienced 
operators in their respective and overlapping fields. 

Mitigation 

4.30. It was agreed by both parties that [Claimant’s] obligation to take 
steps in mitigation of the damage caused by [Respondent 1]’s repudiation 
of the Contract was to take those steps which were reasonable in the 
ordinary course of business. However, the parties disagreed as to what 
constituted reasonable steps in the circumstances. 

4.31. [Respondent 1] suggested that immediately upon receiving 
notification ... from [Respondent 1] of its intention to repudiate the 
agreement, [Claimant] should have re-tendered for replacement PSVs. 
Alternatively, it was the view of [Respondent 1’s expert] that [Claimant] 
should have foregone a renewed round of tenders and simply entered into 
negotiations with the second preferred supplier from the initial round of 
tenders that led to the Contract with [Respondent 1]. 

4.32. [Claimant’s] initial reaction was to seek an audience with 
[Respondent 1] to attempt to persuade [Respondent 1] to continue to 
perform its obligations under the Contract to deliver the PSVs. Given the 
relatively advanced stage of the procurement cycle, the Tribunal finds that 
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this was a perfectly reasonable step for [Claimant] to take. Far from 
delaying the calling of tenders, [Claimant] initiated the tender process for 
re-procurement of PSVs just over two weeks after receiving the ... notice 
from [Respondent 1] and before it was informed definitively by 
[Respondent 1]’s lawyers that [Respondent 1] had no intention of performing 
its obligations to deliver the PSVs. The Tribunal finds that [Claimant] did 
not unduly delay matters by attempting to negotiate with [Respondent 1] 
before initiating a new tender process. 

4.33. The Tribunal also finds that it was a reasonable step for 
[Claimant] to initiate a re-tender for the design, manufacture and delivery 
of the PSVs. It was accepted by both parties that it is usual in placing 
agreements for procurement of parts such as PSVs for there to be an 
international tender process. [Respondent 1]’s suggestion that [Claimant] 
should have foregone this process as a result of the repudiatory breach of 
[Respondent 1] is contrary to English legal principles on mitigation. 
[Claimant] was obliged to take such steps as were reasonable in the 
ordinary course of its business but was not required to take extraordinary 
steps such as those suggested by the party that had breached the Contract 
in the first place. 

4.34. As to the contract entered into with [the new supplier], it was 
suggested by [Respondent 1] that the delivery cycle was too long and that 
delivery could have been made [earlier] which would have meant that the 
original project schedule was unaffected. [Claimant] submitted that the 
procurement cycle for the replacement PSVs of 13.5 months compared 
favourably with the 16.75 months for the [Respondent 1] PSVs. Similarly, 
delivery was 24 weeks from the commencement date compared to 28 
weeks in the [Respondent 1] Contract. [Claimant] also submitted that 
[Respondent 1]’s contentions were based on a misinterpretation of the [T] 
contract since the time for delivery did not begin to run until the 
commencement date. This was not the date of signature of the contract but 
was the date when the Letter of Credit and performance guarantee was 
approved and issued. The Tribunal finds that the 24 week period for 
delivery did not commence until the letter of credit and performance 
guarantee were in place and were approved. ... The replacement PSVs 
were then delivered in line with the contract schedule. 

4.35. [Respondent 1] suggested that [Claimant] was dilatory in 
arranging the letter of credit, and, therefore, it was [Claimant’s] fault that 
there was a delay in the delivery of the PSVs. Although it took some three 
months for the letter of credit to be arranged, as opposed to the one month 
stipulated in the contract, [Claimant] submitted that, as with the 
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[Respondent 1] Contract, this period was profitably spent finalizing the 
technical specifications and design detail. 

4.36. The Tribunal finds that the actions of [Claimant] in mitigation of 
its loss caused by [Respondent 1]’s repudiation of the Contract were 
reasonable in all respects. The PSVs were a bespoke and critical piece of 
the pipework for the ... gas injection plant. Once [Respondent 1] gave 
notice of its intention to repudiate the Contract, [Claimant] acted efficiently 
to source a new supplier. It was the evidence of [Respondent 1]’s witness 
... that these parts could not be produced and delivered overnight but that 
there was a significant lead time of 6-7 months. The procurement cycle for 
the replacement PSVs compared favourably with the cycle under the 
[Respondent 1] Contract. Such suggestions put forward by [Respondent’s 
expert] as placing the contract without a competitive tender and airfreighting 
the PSVs overlooked the fact that such steps would have been extraordinary 
and did not accord with usual practice. Despite the fact that [Claimant] 
was incurring significant delay penalties to [the Plant owner], the Tribunal 
finds that to expect [Claimant] to forsake its ordinary business practice 
would have been unreasonable. The Tribunal finds that [Claimant] proceeded 
with suitable speed and efficiency when organizing replacement PSVs and 
that its actions were reasonable in the circumstances. 

ICC Case 13790 

Place of arbitration:  Zurich, Switzerland 

The Respondent was a West European company who was the primary 
engineering, procurement and construction (“EPC”) contractor for the 
design/build of an oil refinery in a Middle Eastern country. The Claimant 
was incorporated in that country and was one of its subcontractors who 
was responsible for the design, build and supply of materials for civil works 
on the refinery. The Claimant sought an extension of time to complete the 
works and compensation for costs caused by delays and disruption, which 
it alleged were due to Respondent. The Respondent accused Claimant of 
breach of contract and sought liquidated damages as provided in the 
subcontract. It also argued that the Claimant had forfeited its right to claim 
for reimbursement of costs as it had failed to comply with statutory and 
contractual notice requirements. 

This was a classic construction dispute in which the parties mutually 
accused each other of delays, disruptions and contractual breaches, and 
which was heavily dependent upon the factual records of the project.  

The Tribunal first considered Respondent’s allegation that Claimant’s 
claims were inadmissible due to lack of notice. The Tribunal accepted the 



 OIL & GAS DISPUTES OGD-285 

(Release 3 – 2020) 

admissibility of Claimant’s global claim, as it was not possible to provide 
evidence of direct links between specific failures and specific quantified 
damages. The Tribunal analysed the evidence submitted and found that 
both parties bore responsibility for the lack of adequate programming and 
for the project’s delay and disruption. In its award, the Tribunal stated that 
any scientific assessment of the respective responsibility of each Party and 
their individual contribution to the total damage was “utopian”. The lack 
of a dynamic programme and contemporaneous documents prevented it 
from making a scientific assessment of each party’s responsibility. As a 
result, the Tribunal determined the responsibility of each of the Parties for 
the delay and disruption on the basis of a rough percentage allocation and 
on the preponderance of the facts. 

Extracts: 

Notification and admissibility of the claims 

2.1. Relevant articles of the Subcontract 

197. The Subcontract contains several provisions which require the 
subcontractor to notify the contractor of certain events which may affect 
the works, their costs and/or the programme: 

Article 4.3 provides: 

Without prejudice to the provisions of Art. 17.1.6, SUB-
CONTRACTOR shall without any delay, but in any event not later 
than 7 working days from its occurrence, notify CONTRACTOR 
of any delay in the WORK caused by any events entitling 
SUBCONTRACTOR to an extension of time according to the 
provision of the CONTRACT. Failure of SUBCONTRACTOR to 
notify CONTRACTOR of the occurrence of any such delay and of 
the expected impact on the WORK SCHEDULE and/or other 
consequences arising therefrom within the above mentioned period 
shall debar SUBCONTRACTOR from the right to any claim. 

Article 12.3 provides: 

If, in the course of preparing for or carrying out the WORK, the 
SUBCONTRACTOR discovers anything which might materially 
alter the timing, nature, scope or safety of investigation in the 
CONTRACTOR’s interests, it shall forthwith report that discovery 
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to the CONTRACTOR, but its obligations under this CONTRACT 
shall not be reduced or affected thereby. 

Article 17.1.6 provides: 

The SUBCONTRACTOR shall at all times keep the 
CONTRACTOR fully and promptly advised on becoming aware of 
the occurrence of any event or circumstances which may have an 
adverse effect on this performance of the WORK. If any such 
circumstances is [sic] not brought to the attention of the 
CONSTRUCTION MANAGEMENT, then the 
SUBCONTRACTOR will be deemed to have waived all of its 
rights in such respect. 

Article 25.3 provides in relation to Force Majeure: 

Should the SUBCONTRACTOR be delayed in performance of 
WORK by an occurrence which he considers to be Force Majeure, 
he shall so inform the CONTRACTOR and/or the 
CONSTRUCTION MANAGEMENT by registered letter, of the 
commencement of such Force Majeure within 24 hours of its 
commencement. 

A statement, by the competent Chamber of Commerce, or other 
competent authority, confirming the facts and dates as per Art. 
25.1, shall be sent to CONSTRUCTION MANAGEMENT for 
confirmation of the facts and dates. 

If such notification is not sent within the specified time and with 
the procedure prescribed above in this point, the 
SUBCONTRACTOR will not be entitled to obtain the relative 
changes in the construction schedule resulting from Force 
Majeure inasmuch as he shall be deemed to have accepted all the 
risks and consequences thereof. 

198. All articles explicitly make the admissibility of any claim 
conditional upon such notification being made forthwith or promptly. 
Article 12.3 requires a notification for the pure purpose of fully informing 
the contractor of a possible material alteration of the timing of the works 
and confirms that such notification in itself is not sufficient to entitle the 
subcontractor to an extension of time because “its obligation under this 
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contract shall not be reduced or affected thereby”, in other words: the 
contractor continues to have the same obligations as regards, i.e., timing. 

199. On several occasions, [Respondent] relies on the above-mentioned 
articles to deny [Claimant] any right to additional payment or to an 
extension of time. Although their general meaning is pretty clear, their 
exact scope has to be examined more closely in order to determine their 
proper interpretation. 

 Art. 4.3 Art. 12.3 Art. 17.1.6 Art. 25.3 

What must be 
notified 

Delay event for 
which the 
Subcontract 
entitles the 
subcontractor to 
an extension of 
time 

Anything 
which 
may 
materially 
alter the 
timing of 
the 
WORK 

Any event 
that can have 
an adverse 
effect on the 
performance 
of the works 

Delay by Force 
Majeure 

Time of 
notification 

Without any 
delay, not more 
than 7 days from 
occurrence 

Forthwith 
or after 
discovery 

Promptly Within 24 hours 
of 
commencement 
of Force 
Majeure 

Content of 
notification 

Identification of 
delay event, and 
of the expected 
consequences of 
the said event 
(in particular on 
the schedule) 

The 
discovery 

Not defined:  
(“fully”) 
Presumably 
both the event 
or 
circumstances 
and their 
adverse effect 

Force Majeure 
(to be confirmed 
by local CC or 
authority) 

Consequence 
of a failure to 
notify 

Inadmissibility 
of claim 

- -  Waiver of all 
rights related 
to event 

Inadmissibility 
of claim for 
change of 
construction 
schedule 

200. This comparison shows various differences between the three 
[sic] provisions. 

201. The most prescriptive one is Article 4.3 which is limited to events 
leading to a possible extension of time. Such events are difficult to identify 
as the Subcontract contains neither examples nor any definition of events 
entitling SUBCONTRACTOR to an extension of time. Article 4.4 contains a 
negative rule as it states: 
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No claim shall be allowed to SUBCONTRACTOR for any period 
of delay attributable to CONTRACTOR, overlapping with delays 
due to any cause for which SUBCONTRACTOR is not entitled to 
a time extension. 

202. Thus, it follows that when the delay is due exclusively to the 
contractor, without being due also to the subcontractor, the subcontractor 
is entitled to a time extension. The clause does in practice require determining 
precisely the delays for which the subcontractor is entitled to a time 
extension and those delays for which he has no such entitlement. At first 
sight, it is not clear, however, who has the burden of proof: is the 
subcontractor entitled to an extension of time  ˗ for delay attributable to the contractor unless the contractor proves 

that the delay (or part thereof) concurs with delay attributable to 
the subcontractor 

or  ˗ provided the subcontractor proves that it has not in any other way 
also caused a delay in the same period? 

203. The latter is in fact a negative proof and would imply e.g. proving 
that the subcontractor could have performed the work on time, but for the 
delay caused by the contractor. This would require, for example, that the 
subcontractor must prove that for every day where free deliverables from 
the contractor were missing, the subcontractor had the personnel available 
to do the work planned. This Tribunal is of the opinion that this negative 
proof cannot be requested from the subcontractor and that it is the 
contractor’s burden to prove that the same delay was also due to a cause 
for which the subcontractor is not entitled to a time extension. However, 
it notes – although it is not yet at this stage concerned with the quantum of 
the claim – that the subcontractor may nonetheless be obliged to give 
evidence about his personnel being available and idle, in order to satisfy 
his burden of proof in relation to the damage he suffers as a result of the 
contractor’s failure to provide free deliverables on time, and which the 
subcontractor may wish to claim over and above an extension of time. 

204. Returning to the issue of which events entitle the subcontractor 
to an extension of time, one such issue is mentioned in Article 25.3 of the 
Subcontract: its third paragraph provides implicitly that the subcontractor 
is entitled to obtain “the relative changes in the constructive schedule resulting 
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from Force Majeure”. Force Majeure is defined in Article 25.1 as an 
“occurrence beyond the control of the PARTIES including but not limited to ˗ Acts of God; ˗ expropriation […] ˗ […]; 

or other similar occurrences which are not within the control of the Party 
affected and which said Party is unable to prevent or provide against”. 
Leaving aside that this definition is inherently contradictory (“beyond control 
of the PARTIES” – “not within the control of the PARTY affected”), the 
last part of the definition would allow to qualify unforeseen acts of the 
contractor which the subcontractor cannot provide against, as “force majeure” 
for the subcontractor. 

205. Whether or not Article 25.3 is applicable when an obstacle is 
created by the contractor, it is a fact that (i) Article 25.3 mentions a time 
period within which the “force majeure” must be notified, which is much 
shorter than the 7 days mentioned in Article 4.3, and (ii) Article 25 has in 
common with the above mentioned articles the duty for the subcontractor 
to notify the contractor of delay events for which he is to claim an extension 
of time. 

206. The Tribunal sees no coherence or hierarchy, though, between the 
above mentioned articles except that they all require at least a notification 
of the delay event. Article 4.3 is the only one which precisely indicates the 
information the notification should contain. 

207. Article 17.1.6 is more general. First it relates to any event or 
circumstances which may have an adverse effect on the performance of 
the WORK, which encompasses many more situations than Article 4.3. 
Secondly, it does not quantify the period within which the notification 
must take place. “Promptly” is a relative notion to be valued in accordance 
with the circumstances. For instance, if [Respondent] successively promises 
material deliveries for “next week”, a notification made after one month is 
unquestionably “promptly” made. On the other hand, if a planned operation 
of cable laying is impaired by unopened trenches or a blocked duct bank, 
“promptly” means within 1 or 2 days. Thirdly, the contractor must be “fully” 
informed which, according to the Tribunal, means that the subcontractor 
cannot retain any information in its possession. The term could be 
interpreted as meaning that the subcontractor must notify all information 
which the contractor needs to assess the rights of the subcontractor; thus 
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not only the event itself, but also its consequences on timing and cost of 
the works for the subcontractor. 

2.2. Notice as a pre-requisite for a claim for the increase of the purchase 
price due to variation orders (Resource Loading Claim) 

208. The price owed by [Respondent] for the performance of the Work 
by [Claimant] is, conceptually, a fixed price, consisting of the multiplied 
fixed unit prices plus a lump sum for direct costs. Under the Subcontract, 
a price increase is only possible in case of variations in the extent of Work 
and of change orders (Art. 15). 

209. In response to [Claimant]’s initial suggestion that [Respondent]’s 
requests for extra resources constituted a variation to the Subcontract, 
[Respondent] i.a. notes that [Claimant] never followed the Article 15.2 
procedure for variations, which required [Claimant], within ten days to 
“notify by writing the Construction Management of the evaluation of any 
cost and/or schedule consequences due to the variation”. The Article does 
not state that the subcontractor shall lose its right to compensation for the 
extra work if it fails to give such notice.  

210. As shown above, some of the Subcontract provisions requesting 
notice also provide explicitly for the loss of rights by the party failing to 
give notice, while others do not. Hence, it may be concluded that where a 
provision does not explicitly provide for a loss of rights, such as Article 
15.2 of the Subcontract on variations, the Parties did not intend that lack 
of notice in case of a variation would be sanctioned by inadmissibility of 
the ensuing claim to that effect (a contrario conclusion). 

211. However, in practice, the subcontractor does risk losing its rights, 
as a result of Articles 15.3 and 15.4: they provide that the parties must 
agree on the price consequences of the variations, absent which the contractor 
is entitled to impose the amount it calculated and the subcontractor is obliged 
to implement the variation, subject to its right to submit the disagreement 
on the valuation to arbitration. These clauses make it clear that the valuation 
and (dis-)agreement thereon must occur before the variation is implemented. 
If the subcontractor performs a task without notifying and pricing it as a 
variation it becomes even debatable whether it was actually a variation. 
Thus, even if “notice” of the variation and its price is not explicitly 
sanctioned by inadmissibility of the claim, not pricing the “variation” 
when it is ordered by the contractor, creates a risk for the subcontractor 
that if he claims much later, he may even have to prove that the cause of 
the claim is actually a variation. 

212. The consequence of a lack of notice in the event of variations thus 
rather lies on the evidentiary level. If there is no contemporaneous evaluation 
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of the costs and/or schedule consequences caused by the variation, it may 
later on be difficult for the subcontractor to prove the actual costs or 
consequences if the contractor and the subcontractor fail to agree on the 
value of the variation. Lack of convincing evidence works to the disadvantage 
of the subcontractor since it bears the burden of proof for the costs of 
which it claims the reimbursement. 

213. A reference must be made here to the general principle of good 
faith. [Respondent] contends that it made its various resource loading 
requests pursuant to Article 4.1.5 of the Subcontract. The article provides 
that: “If at any time, in Contractor’s opinion, Subcontractor’s working 
force, supervision, material and/or equipment are inadequate to achieve 
and maintain schedule progress or to maintain the required quality and 
quantity of work, Subcontractor, if so directed by Contractor, shall within 
48 hours of receiving Contractor’s notice, at its own expense, take all 
necessary action, such as increasing or supplementing the working force, 
supervision, and/or equipment or working overtime, to assure compliance 
with any and all schedules and the required quality of the Work.” If 
[Claimant], upon receiving a request which [Respondent] said was based 
on Article 4.1.5., simply added the requested resources without clearly 
stating that it considered the request as a variation the costs of which were 
to be borne by [Respondent], it must be deemed to have waived its rights 
to compensation. This follows from the principle that each party to a 
contract has a duty to act in good faith which includes the obligation to 
properly object to requests of the other party which it considers unjustified 
(instead of simply complying with the request). 

214. The Arbitral Tribunal has reviewed how the resource loading 
requests have actually been formulated. In [Claimant]’s Statement of Claim, 
the resource loading claim relies on the fact that [Respondent] “repeatedly 
and continuously requested to try to overcome the delay”. The analysis of 
the documents shows that there has never been a clear request of [Respondent] 
explicitly referring to Article 4.1.5 of the Subcontract: none of the “requests 
for resource loading” produced … refer to Article 4.1.5 or to Article 4.2 
(directed rate of progress). … the Parties have repeatedly discussed the 
means to be deployed in order to respect the contract schedule and, all along 
[Claimant] has continued to announce its claim … The only document 
which [Respondent] produced containing a reference to Article 4.1.5 is 
[Claimant]’s own letter of … stating that “… in compliance with 
[Respondent]’s directives to increase of [sic] the workforce, [Claimant] 
believes that it has fully complied with your instruction in terms of the 
contract clause 4.1.5. – Time of Performance” … It is not clear why 
[Claimant] at once refers itself to this Article which states clearly that, 
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“within 48 hours of receiving contractor’s notice, [subcontractor shall] at 
its own expense, 450  take all necessary action”. Indeed, in the next 
paragraph of the same letter [Claimant] insists that it “is still unable to 
affect its timely performance of the WORK due to delays attributable to 
facts and events caused by [Respondent]”. 

215. The Tribunal notes that [Respondent] refers to this letter … to 
conclude from it that Article 4.1.5 applies and renders [Claimant]’s claim 
on “resource loading” meritless. [Respondent] at that point had apparently 
forgotten what it wrote [earlier in] the same document, namely that 
“[Respondent] did not issue any unilateral instruction (falling within or 
without the scope of Art. 4.1.5). [Respondent] merely identified additional 
resources as a means, in its view, [Claimant] should take to improve its 
production”. Even so, there was no doubt that [Claimant] has understood 
the messages of [Respondent] as instructions which it could not deny. The 
Tribunal finds that this understanding was justified by the mere 
terminology used by [Respondent]: “must have a mandatory increase of 
manpower” …, “invite you wherever possible to increase the manpower” 
…, “between 80 to 100 workers have to be employed” …, “we request you 
again to increase direct manpower” ... 

216. On the other hand, [Claimant] cannot seriously have considered 
that, because there was no explicit reference to Article 4.1.5 or 4.2 of the 
Subcontract, it would simply be paid by the man hour. Good faith required 
that if [Claimant] wanted to be paid, it clearly wrote so. 

217. The Tribunal concludes that both [Claimant] and [Respondent] 
have avoided being direct and transparent about the responsibility for the 
costs of additional manpower and that they are now jointly responsible for 
the absence of clear notices, one way or another. 

218. In summary, if the contractor explicitly requests a variation under 
Article 15 of the Subcontract and the subcontractor performs it, the latter 
does not lose its right to compensation simply because it failed to give 
notice pursuant to Article 15.2. If, on the other hand, the contractor requests 
additional resources explicitly relying on Article 4.1.5 of the Subcontract, 
the subcontractor has a duty to inform the contractor that it considers the 
conditions for application of Article 4.1.5 are not fulfilled and the request 
to be in reality a variation order. If the subcontractor does not immediately 
object against the application of Article 4.1.5 and challenge the contractor 
to first prove that the subcontractor’s working force, supervision, material 
and/or equipment is inadequate or if the contractor does not, in its requests, 

 
450 Tribunal’s underlining. 
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clearly refer to Article 4.1.5, each Party accepts the risk that it may not 
(dis)prove afterwards that the request of the contractor was (not) justified. 

219. Since each of the Parties has shied away from the duty to clearly 
state that it considered the other party responsible for the costs of the 
resource loading or recovery programme, the Arbitral Tribunal comes to 
the conclusion that it has to review whether the evidence brought in this 
arbitration by [Claimant] shows that [Respondent] was not justified … to 
require [Claimant] to add, at [Claimant]’s own expense, more resources 
because the conditions of Article 4.1.5 of the Subcontract (see above) were 
not fulfilled. 

220  Irrespective of the above, whether [Respondent]’s requests for 
resource loading are ultimately to be considered as variation orders or as 
legitimate Article 4.1.5 requests depends on the facts existing at the time 
of the requests. If [Claimant] was in delay due to its own fault, [Respondent] 
was entitled to an Article 4.1.5 request and [Claimant] must bear the resulting 
costs in any event. If, to the contrary, [Claimant] had been delayed for 
reasons within the responsibility of [Respondent], the request to increase 
the resources may appropriately be qualified as a variation order ...  

2.3. Notice in the context of [Claimant]’s claim for breach of contract 
(Prolongation Claim) 

221. [Claimant] claims that the prolongation of the Work by almost 
twelve months “was caused partly by variations but mostly by breaches of 
contract by [Respondent]”. The prolongation costs allegedly attributable 
to [Respondent]’s breaches of contract are claimed as damages. 
[Respondent]’s alleged breaches of contract include (i) failure to provide 
scheduling and engineering information, (ii) failure to provide materials 
and equipment, (iii) failure to provide access and (iv) excessive and late 
revision of drawings ... 

222. Where there is a breach of contract, there is no general 
requirement in Swiss law obliging the party against which the breach was 
committed to give notice of the breach to the other party as a prerequisite 
for a claim for damages. The question is whether this also applies to 
construction contracts and specifically to this Subcontract. 

223. [Respondent]’s defence of lacking notice firstly relies on Article 
12.3 of the Subcontract. That provision indeed obliges the subcontractor 
to forthwith report to the contractor the discovery of anything which might 
materially alter the timing of the Work. This is in line with Article 365 
para. 3 SCO referred to above. However, the question is whether the 
discovery under these provisions extends to actions or omissions by the 
contractor in breach of its contractual obligations. The Tribunal has some 
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sympathy for [Claimant]’s argument that [Claimant] cannot reasonably be 
required to inform [Respondent] of the latter’s own acts in breach and that 
notice under such circumstances is redundant. This view is confirmed in 
Swiss legal writing (Gauch, Der Werkvertrag, 4th Edition, N 832). 

224. The second contract provision invoked by [Respondent] is 
Article 17.1.6 of the Subcontract. The clause, by contrast to Article 12.3, 
does not only impose a broad obligation on the subcontractor to “fully and 
promptly advise of the occurrence of any event or circumstances which 
may have an adverse effect on the performance of the Work” but in 
addition also provides that “If any such circumstance is not brought to the 
attention of the Construction Management, then the Subcontractor will be 
deemed to have waived all of its rights in such respect”. [Respondent]’s 
breaches of contractual obligations and incumbencies, as alleged by 
[Claimant], i.e. the failure to provide scheduling and engineering information, 
materials and equipment as well as access and excessive and late revision 
of drawing, all fall plainly under the description of the events of which 
[Claimant] had to give notice to [Respondent]. The sanction provided for 
failing to give notice is the loss of rights in respect of the events to be 
notified. Given that sanction, the subcontractor cannot under Article 17.1.6 
resort to the argument that notice was unnecessary or redundant on the 
basis that the contractor must always be aware of its own acts. According 
to Article 17.1.6 notice is a contractual prerequisite for [Claimant]’s 
breach of contract claims against [Respondent]. The purpose of the notice 
requirement obviously was to provide the contractor with an opportunity 
to rectify the situation, to verify the alleged consequences of its breach and 
to avoid having the subcontractor raising untimely claims long after the 
events. This notice requirement also applies to events which did not 
necessarily cause a delay but merely a disruption of the works. If the event 
occurred at a time where [Claimant] still had float on its programme or in 
circumstances where it was still possible for [Claimant] to avoid delay 
(e.g. by rescheduling certain activities or accelerating) there would be no 
delay, but only extra costs. Thus, depending on whether an event only 
caused costs or also delay, it would be either a disruption or a delay. 

225. [Claimant]’s objection that [Respondent] cannot rely on the 
notice requirements because “it did not consistently insist on notice” does 
not hold much water. This is so for the simple reason that [Claimant] has 
in this arbitration produced a great number of contemporaneous complaint 
letters. From that it may be concluded that where in fact there were adverse 
events, [Claimant] did complain about them. Given the evidence adduced 
by [Claimant] in this arbitration, it is difficult to assume that [Respondent] 
waived any contractual notice requirements. 
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226. As mentioned in section 2.1 above, there is a further notice 
provision in Article 4.3 of the Subcontract under the general heading of 
“Work Schedule”. [Respondent] has not relied on this clause for its 
defence of lack of notice, except for a cursory reference in its Defence and 
Counterclaim and in its Post Hearing Brief when listing the contract 
provisions under the heading “Extension of Time” … Arguably, Article 4.3 
reinforces the notice requirement of Art. 17.1.6 specifically with regard to 
events causing a delay in the Work. Under Article 4.3, the subcontractor 
is not only required to notify the contractor of the occurrence of an adverse 
event but also of the “expected impact on the Work Schedule and/or other 
consequences arising therefrom”. The term “other consequences” must 
reasonably be interpreted to include both the length and the costs of a delay. 
To the extent [Claimant]’s claims are specifically for the costs of delays, 
evidence of a contemporaneous notice of the adverse event as well as of 
its cost impact is required as prerequisite for admission of the claim. 

227. It can be argued that the application of the sanction of inadmissibility 
of a claim for failure to notify both the event and its consequence is too 
harsh in certain circumstances and that insistence on such “formality” is 
excessive. For example, when the contractor fails to deliver on time the 
free deliverables (drawings and materials) he cannot ignore this event. Yet, 
what he does not necessarily know, is whether and to which extent this 
delay disrupts the subcontractor’s programme and makes the respect of the 
deadlines impossible. It is a fact that the contractor’s breach does cause 
damage and hence will, or at least may, result in a claim which must be 
notified. Moreover, in order to allow verification, the results of the breach, 
in terms of time and costs, must also be notified. Even in a case such as 
this, where [Respondent], as main contractor, was responsible for the 
general programming and for the coordination of the work on site and where 
the consequences of the late deliveries of materials on the construction 
schedule could not be ignored by [Respondent] who was itself obliged to 
adapt the level II schedule to such events …, the subcontractor still had 
the duty to notify what delay was caused in his own detailed construction 
programme or, if none, whether the event caused a mere disruption and if 
so, the costs of the respective delay or disruption. However, given 
[Respondent]’s own role in the general programming, there may be good 
faith restrictions to its use of the sanction of inadmissibility. The impact 
on the programme was something to be determined at least as much by 
[Respondent] as by [Claimant] ... 

228. The Tribunal also may take into account the fact that the works 
were so heavily disrupted (see hereafter) that notifying in a formal way 
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and in detail every event likely to affect the schedule was an almost 
impossible task. 

229. Furthermore, the impact on the costs may often not have been 
clear from the moment the event arose, all the more so since the file indicates 
that in many cases, [Claimant] had no clue as to how long the disruptive 
or delaying event would last. In many cases, [Claimant] could only inquire 
with [Respondent] when it would receive the plans and engineering details, 
when it would receive access to a certain area, when materials and equipment 
would be delivered, etc. In many cases, it received no answer and when it 
received one, reality still proved to be different later. 

230. The Arbitral Tribunal is therefore inclined not to sanction 
[Claimant]’s failure to notify or to notify fully or to notify each and every 
single event, as well as its consequences, by the inadmissibility of the 
relevant claim. This decision is in particular justified by the fact that 
[Respondent] has admitted that [Claimant] is entitled to compensation … 
Furthermore, [Respondent] never invoked the lack of formal notice as a 
defence against the claim …. 

231. The Arbitral Tribunal notes, however, that the formal requirement 
serves also a substantive purpose which is the creation and preservation of 
evidence of the facts on which the eventual claim may be based. 

232. The claim for an extension of time and indemnification of extra 
costs based on delay (or disruption) caused by [Respondent] is therefore 
admissible but may be found unjustified if [Claimant] cannot convince the 
Tribunal, through the evidence it brings on these delays or disruptions (if 
not the contemporaneous notifications of their occurrence and their 
impact), that [Respondent] indeed caused delay or disruption and what the 
consequences were. 

233. The Arbitral Tribunal acknowledges that [Claimant]’s failure to 
notify [Respondent] of the consequences of the alleged defaults of 
[Respondent] and in particular to detail its claim, has also made it 
impossible for [Respondent] to react positively to [Claimant]’s claim when 
it was first formulated … 

234. It is the same failure of [Claimant] to create, in illo tempore, proper 
evidence of the consequences of the disruptions and delays allegedly 
caused by [Respondent], which now puts this Tribunal before the difficult 
task of determining the just measure of the compensation the principle of 
which [Respondent] has in illo tempore not contested, but for which the 
Tribunal cannot take for granted the global figures advanced by [Claimant]. 

235. [Claimant]’s way of calculating its damages by simply subtracting 
the contract price from the costs actually incurred for the performance is 
unacceptable as it assumes (i) that the contract price was a correct price 



 OIL & GAS DISPUTES OGD-297 

(Release 3 – 2020) 

(and not a low price offered in order to secure the contract) and (ii) that 
the costs have not been increased at all as a result of any error, negligence 
or inefficiency of [Claimant]. 

236. [Respondent] has argued, i.e., that [Claimant]’s storage procedures 
were defective, that its personnel and its supervisors were ineffective, etc., 
and the Tribunal shall review hereafter the corresponding evidence. 

237. This being said, the Tribunal will not declare [Claimant]’s claims 
or some of them inadmissible for lack of notice or incomplete notice of the 
events from which they follow. It will examine in the following chapters 
whether [Claimant] proves the restraints it was allegedly facing as well as 
the precise consequences of those restraints. 

Causation in [Claimant]’s claim 

673. The Tribunal recalls [Respondent]’s first reaction to the Statement 
of Claim which required the Tribunal to reject the claim forthwith because 
it was presented as a global claim, or to order the Claimant to produce 
evidence on the details and causes of the costs, i.e. on the quantified causal 
link. The Tribunal consciously did neither because it was of the opinion 
that it should at that stage allow the Claimant – as well as the Respondent 
– to choose how it brought its case, and because the mere fact that the case 
is a “global” one is no sufficient ground to reject it right away. 

674. [Claimant] has itself confirmed that it had to “demonstrate which 
additional costs were incurred by these breaches” and adds that “We have 
seen in this regard that the proof of causation was reduced in the sense that 
only proof of high plausibility was required. This means that [Claimant] is 
not required to proof [sic] the precise causation between every single fact 
and the eventual damage incurred as a result, which is for all real purposes, 
in a case as complex as this, impossible as a matter of practicality to do” ... 

675. [Claimant] has furthermore stated, in relation to the standard of 
proof, that “In certain cases, the federal legislation has provided that the 
judge may be content with the proof of plausibility of the fact 
(“Wahrscheinlichkeit”)” and that “This is the case notably with regard to 
Art. 42 par. 2 SCO concerning the calculation of the damage if the exact 
amount of the damage cannot be established” ... 

676. This Article states: 

1. The claimant has to prove his damage. 

2. When the exact amount of the damage cannot be established, 
the judge fixes it equitably taking into account the ordinary 
course of things and the measures adopted by the victim. 
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677. [Respondent] denies that this provision applies to anything else 
than the amount itself of the damage, and in particular that it applies to the 
causal link between the facts alleged and the damage claimed ... 

678. [Respondent] has referred to the Anglo-Saxon literature on 
global claims, which, as summarized by [Respondent], requires for their 
admissibility that: “(i) it is impossible or impractical to plead and prove 
the causal nexus, and (ii) there is no material causative factor for which 
the defendant is liable”. 

679. Swiss law is not basically different as it is accepted that: 

There are cases in which by their very nature a direct proof may 
not be possible. The judge thus bases his convictions on the dominant 
plausibility (“überwiegende Wahrscheinlichkeit”) of the causation 
process. Other possibilities must not enter into serious consideration 
[…]. This natural causation on the other hand is not established 
when other circumstances than those invoked by the victim appear 
dominant or seriously call into question the determining nature of 
the causation invoked.451 

680. There are thus two main conditions for the admissibility of 
[Claimant]’s global claim: 

1. It was impossible to keep track of the precise consequences of 
each and every disruptive/delaying event. 

2. There were no other dominant or serious causes for the 
disruption/delay. 

 
451 F. Hohl, “Le degré de la prevue”, in Festschrift für Oscar Vogel, Beiträge zum 

schweizerischen und internationalen Zivilprozessrecht, Fribourg 2001, as quoted by 
[Claimant]). See also Roland Hürlimann: “Case law in Great Britain generally takes the 
position that such a ‘total cost claim’ or a ‘global claim’ is generally admissible, but that 
the contractor will fail completely if the owner manages to demonstrate that other factors 
(for which the owner is not responsible) had a substantial impact on the amount of the loss. 
Such factors are, for example, errors in the tender calculation (e.g. prices that are too low) 
or additional costs that are the contractor’s responsibility (e.g. rectification of insufficient 
quality, defective equipment, low productivity level due to organizational errors). The 
same must also apply under Swiss law, as there is no natural causation where under the 
particular circumstances of the case other possibilities exist that are equally possible or 
even more likely than the alleged causal chain.” (“Ansprüche des Unternehmers aus 
Bauablaufstörungen des Bauherrn”, in Gauch’s Welt: Festschrift für Peter Gauch (eds. 
Pierre Tercier and others), Zürich, Schulthess, 2004, p. 815-840, at p. 837). 
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681. In relation to the first condition, the Tribunal, having reviewed the 
evidence, found innumerable notifications by [Claimant] of disruptions 
caused by [Respondent], following breaches of many different incumbencies 
of [Respondent] impacting on many different activities of [Claimant] in 
different phases and geographical parts of the Work. It finds that the number, 
frequency and overlapping of the disruptions caused by [Respondent] was 
such that it was impossible or at least unreasonable for [Claimant] to keep 
accurate records of the precise impact of each of the disruptive events on 
time and cost of the performance. 

682. As regards the second condition, the Arbitral Tribunal will review 
hereafter the counterclaim of [Respondent] according to which [Claimant] 
itself caused disruption and delay of the Work. In particular, it will 
consider whether the failures of [Claimant] were material in order to 
determine whether [Claimant]’s global claim is admissible in principle 
and, if it is, what degree of co-responsibility is to be allocated to [Claimant]. 

711. [Respondent] fails to induce the Tribunal to reconsider the position 
adopted after a thorough review of the Claim. The evidence leads to the 
conclusion that the low productivity of [Claimant] observed on this Project 
is mainly attributable to [Respondent] and only to a limited extent due to 
[Claimant] itself.  

712. [Respondent] has indeed convinced the Tribunal that [Claimant]’s 
performance has not been faultless but has not proven that [Claimant]’s 
failures were material or dominant so as to seriously call into question the 
determining nature of the causation by [Respondent]’s failures of the extra 
costs incurred by [Claimant]. Hence, the counterclaim is not of such 
weight as to render the “global claim” of [Claimant] inadmissible. 

713. The causal link between [Claimant]’s failures and [Respondent]’s 
damage is not specifically proven, and this global claim of [Respondent] 
must therefore fail as such. However, the Tribunal is willing to accept that 
some of the delay, albeit a relatively small share, was probably caused by 
these (minor452) failures of [Claimant]. The Tribunal has no option other 
than to make a global assessment in percentage terms of the respective 
responsibility of the Parties and to fix the amount that can offer, on the balance 
of probability, the nearest to what it considers to be a fair compensation to 
the Party whose global claim is admissible, because the other Party’s failures 
were found to be the preponderant cause of the delay and disruption. 

 
452  [Respondent] has not made any allowance for the fact that, in practice any 

subcontractor may have an organization which is far from perfect, but the failures of which 
will not have any impact on the completion date. In this case the failures of which 
[Respondent] complains are not considered of such proven importance that [Claimant] 
itself must be considered a major cause of delay. 
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VII. Conclusion: Allocation of responsibility 

714. The Arbitral Tribunal concludes from the study of the file and the 
above analysis that the Parties have by implicit mutual consent amended 
the Subcontract by the way they have performed it. 

715. The Work was to be performed ˗ within a specific period of time which [Respondent] knew was 
possibly too short (as it negotiated – unsuccessfully – about the 
extra price due to [Claimant] if it had to continue work …) and in 
respect of which [Claimant] was responsible unless it proved that 
the delay was due to [Respondent]; ˗ according to a construction programme (Level III Schedule) which 
was to be built by [Claimant] on the Level II Schedule of 
[Respondent], which was to comply with a number of substantive 
criteria, and to be updated regularly and when required; ˗ with free deliverables to be provided by [Respondent], including 
drawings and engineering materials, equipment and access to the 
work sites; ˗ with intervening activities of other subcontractors whose activities 
were to be coordinated by [Respondent] in a general construction 
programme. 

716. In reality, it appeared that neither Party created at its level a 
dynamic programme with a critical path, but that they have both mainly 
worked with C1/C2 forms stating how many work hours were needed for 
each task in each period and which were in fact intended to be used to 
measure progress. When delay occurred, the Parties did not try to agree on 
the causes thereof, let alone on the responsibility for it. [Respondent] 
imposed … a Recovery Programme in the form of new C1/C2 forms and 
also thereafter limited its action to require [Claimant] to make more 
manpower available. For lack of being frank on the causes of delay, the 
Parties necessarily failed to take adequate action to redress the situation. 
Adequate remedies could in any case not be determined in the absence of 
a proper dynamic programme both at Level II and Level III. 

717. In other words, instead of allowing [Claimant] to work towards a 
binding goal for which it was given the necessary prerequisites by 
[Respondent] and to otherwise decide in which way it realized the goal, 
[Respondent] has pushed [Claimant] in a situation where [Claimant] had 
to perform what [Respondent] dictated: work with the materials and 
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engineering drawings which [Respondent] issued, at the places to which 
[Respondent] gave it access, whenever these prerequisites were present, 
and provide workers on site as [Respondent] ordered. The way in which 
[Respondent] obliged [Claimant] to carry out the Work was more similar 
to the way in which a company would perform a contract for the hiring of 
workers. The mere irregularity and delay of the issue of the free deliveries 
by [Respondent] combined with the repeated instructions to work where 
and when it could, made it entirely impossible for [Claimant] to follow any 
rational efficient work programme and could not but lead to horrendous 
cost increases, without recovering the delay. 

718. The Tribunal does not disregard the numerous clauses of the 
Subcontract which allowed [Respondent], without extra remuneration for 
[Claimant], to change the delivery dates of materials and equipment, to 
order a specific sequence of Work, to order an increase in workers or other 
measures to speed up the Work, and generally to require its subcontractors 
to be flexible. Such power is necessary for a main contractor to coordinate 
the Works of its different subcontractors and to adapt performance to 
certain events as may occur on all sites, and is normal up to a certain limit. 

719. This power is not unlimited, however, and can be exercised only 
to a reasonable degree. It cannot have the effect of fundamentally changing 
the contract’s nature or of making one party entirely dependent on the 
whims of the other party. In particular, it may not be used for obliging one 
party to make good the consequences of the failures of the other party. 

720. Thus, [Claimant] had to expect some disruption and delay, and to 
adapt its programme without extension of time or indemnity, but only 
within reasonable limits and provided certain conditions were fulfilled as 
stipulated in various contractual provisions. The Tribunal considers that 
these reasonable limits have been exceeded in this case. 

721. Although both the price and the time of completion necessarily 
are influenced by such excessive changes, neither of the Parties took care 
to determine who was responsible for that situation, let alone notified to 
the other that it considered the other responsible for a specified delay. The 
innumerable communications between the Parties, in which either of them 
blames the other for a specific failure and the denying response of the other 
Party thereto, are not helpful to prove causation. 

722. As from [date] [Claimant] started to state that it considered itself 
entitled to a claim, and strikingly, [Respondent] has not opposed the idea. It 
has repeatedly indicated that it was prepared to pay damages to [Claimant], 
but has declined to do so (other than, to a very limited extent, in the form 
of “advance payments”), as long as, and because [Claimant] only mentioned 
global figures without ever giving the details of its calculation. At various 
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times during the performance of the Work, the Parties have discussed the 
(increasing) claims of [Claimant], clearly with the intention, also on 
[Respondent]’s side, to settle the claim. [Respondent] has agreed several 
times to increase the so-called “contract value” and to pay an extra advance 
on it (clearly calculated in a minimalist manner to be on the safe side). 

723. It is clear that, throughout the Work, [Respondent] was aware that 
it owed additional payment to [Claimant], but the stumbling block was always 
the quantum. Since [Claimant] has submitted the dispute to arbitration, 
[Respondent] has not only denied all responsibility but argued strongly 
that [Claimant] has by its own managerial and workers’ incompetence caused 
the delay and extra costs. And it is a fact that [Respondent], whenever 
during the performance of the Work it acknowledged the need to consider 
[Claimant]’s claim, has insisted that the claim valuation would have to 
exclude the consequences of [Claimant]’s inefficiencies in its management 
of site organization and daily operation. 

724. Thus, this Tribunal has been obliged to review the respective 
responsibilities of the Parties and has come to the conclusion that both Parties 
are at fault, although [Respondent] considerably more so than [Claimant]. 

725. Having found that both Parties bear responsibility for the delay 
and disruption, but that the responsibility of [Respondent] is very important 
and that [Claimant]’s responsibility is immaterial, the Arbitral Tribunal 
concluded that the global claim of [Claimant] must not be dismissed. 

726. In which proportion each Party has to bear the consequences of 
its respective contribution to the delay and the cost increase cannot be 
determined in detail by the Tribunal for the following reasons: 

1. the impact on the time for completion of the Parties’ respective 
failures has not been noted by either of them during the 
performance of the Work, and cannot be calculated today by 
the Tribunal because of the lack of a dynamic programme and 
appropriate contemporaneous records and documents. This 
conclusion is supported and confirmed by the fact that the 
Parties’ experts, who have been during several months under 
instruction to directly assist the Tribunal, have not succeeded 
in agreeing on the reconstruction of a dynamic programme which 
would be capable of accepting and properly analysing the many 
delays and disruptions that had occurred to determine their 
effect; 

2. even if there was a proper dynamic programme, it would not 
tell the Tribunal what the cost consequences were of mere 
disruptions which did not impact on delay but which required 
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adaptation, reorganization and rescheduling and thus generated 
extra costs; and 

3. neither party, and particularly [Respondent], complied with or 
adhered to the “Guideline for detailed construction schedule 
preparation”, referred to in Article 4.1.3 of the Subcontract. Both 
Parties are experienced contractors and ought to have known 
that retrospective analysis in projects where the techniques 
required in the above-referenced Guideline have not actually 
been used during the construction process would result in 
enormous difficulties and insurmountable problems if and 
when delay and disruption events arose. 

727. The Tribunal feels confident that it may dispense in this case with 
proof of causation between each and every disruption on the one hand, and 
the precise delay or costs caused thereby, because the number of disruptions 
has been so high and because they have been so intertwined. 

728. However, since it has been shown by [Respondent] that [Claimant] 
has also been negligent (although the exact degree cannot be precisely 
determined), and since [Claimant] has itself admitted that it has loaded 
resources, be it on the insistence of [Respondent], to a degree where the 
additional manpower could not be efficient, the Tribunal cannot possibly 
grant to [Claimant] its full claim. If [Claimant] was under the impression 
that [Respondent] would compensate it for the resource loading and for 
the disruptions, this still did not give it a free ticket to put people on the 
site which would be superfluous under the circumstances because of physical 
restraints. [Claimant] had a duty to mitigate its damages and the Tribunal 
has not been shown that [Claimant] made any effort to do so. On the 
contrary, [Claimant] seems to have been only too happy to oblige to what it 
has accepted as “instructions” of [Respondent].  

729. It is clear that any scientific assessment of the respective 
responsibility of each Party and its contribution to the total damage is 
utopian. The Tribunal has to find another assessment method which will 
necessarily be approximate. The Tribunal can, on the preponderance of the 
facts, determine the respective responsibility of the Parties for the delay 
and disruption roughly, on the basis of a percentage allocation. It considers 
that the respective responsibility of the Parties can, on basis of all the 
evidence which it has reviewed, be reasonably determined, as follows. 

730. In the first place, it should be recalled that both Parties have, by 
their respective failures, contributed to the overall delay of the Work 
([Respondent] in a considerably larger proportion than [Claimant]) and 
that [Respondent] has disrupted innumerable times and in many different 
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ways [Claimant]’s activities without allowing [Claimant] to reduce its 
resources. On the basis of these “substantive” respective failures, the Tribunal 
determines that [Respondent]’s failures account for 85% of [Claimant]’s 
damage, and that [Claimant]’s failures account for 15%. 

731. Secondly, as a result of their respective negligence with regard to 
programming ([Respondent]’s negligence being primary), the Parties have 
jointly deprived themselves of a proper tool to determine the consequences 
of the disruptions on the delay. However, the Tribunal cannot overlook the 
fact that [Claimant] created through an additional negligence an additional 
risk to itself: by agreeing to go forward on basis of a defective Level II 
Schedule, it renounced to have the tool of a proper dynamic programme 
which it needed badly to calculate and prove the impact of disruptions on 
the planning and the costs. Without such evidence, it was bound by the 
contractual deadlines and the contract price.  

732. Thirdly, [Claimant] was contractually obliged to give proper 
notice of any event delaying the works (Art. 4.3 Subcontract) or having an 
adverse effect on the performance of the work (Art. 17.1.6). These notices 
had also to mention the expected consequences of the event and failure of 
notice was sanctioned by inadmissibility of the claim or waiver of all 
rights. [Claimant] was not justified in believing that the requirements of 
Articles 4.3 and 17.1.6 would not be applied strictly. Even if the Tribunal 
has decided … not to apply them strictly and not to declare [Claimant]’s 
claim inadmissible for this reason, the Tribunal considers it justified to 
require [Claimant] to bear a larger share in its own damages, as a sanction 
for its disregard of the contract clauses regarding notices. 

733. Fourthly, the Tribunal finds that [Claimant] has the primary and 
grave responsibility for the fact that this Tribunal does not have more 
precise records showing the causation. Notwithstanding its contractual and 
procedural obligation to prove the consequences of [Respondent]’s alleged 
failures, [Claimant] failed not only to give notice to [Respondent] of its 
estimate of the possible consequences of the disruptions when they occurred 
(see preceding paragraph), but also to keep, during or immediately after the 
disruption, records of their impact on cost and time, and this notwithstanding 
[Respondent]’s warning … that it would not pay extra compensation 
unless [Claimant] proved causality in detail. The admissibility of a so-
called global claim to which the Tribunal has concluded may not result in 
a windfall profit for the party who had the burden of proof. The risk that 
either Party is not treated properly as a result of the Tribunal’s forced use 
of an approximate allocation of responsibility must be borne by [Claimant] 
which has in this respect been considerably more negligent than 
[Respondent]. The fact that [Claimant] has from the beginning adopted a 
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global claim approach has caused every settlement attempt between the 
Parties to fail and justifies that it may possibly recover less than the 
damage it might have recovered if it had taken the trouble – and incurred 
the costs necessary – to account for the consequences of [Respondent]’s 
failures.  

734. Fifthly, the file shows that [Claimant] has not attempted to mitigate 
its damages but has increased its resources to a level where they were 
inefficient (see § 728 above). Even if it is accepted that it did so at the 
request of [Respondent], it could not go along with these requests without 
protesting against the inefficiency of the measure and explicitly reserving 
its rights to indemnification. Until very late in the contract, it has failed to 
do so. The fact that [Claimant] has so incurred useless costs is to be taken 
into account in the determination of the recoverable share of [Claimant]’s 
damages. 

735. For the above reasons and on basis of its assessment of the 
evidence available to it, this Tribunal determines that while the share of 
the Respondent in the responsibility for the disruption and delay of the 
Work has been determined at 85%, the Claimant can nonetheless recover 
only 65% of the ensuing costs and shall bear itself 35% of these costs. 

736. Consequently, the Claimant will be able to recover 65% of the 
extra costs453 which it incurred over and above the costs it had to make in 
any event for the performance of the Subcontract. 

ICC Case 16198 

Place of arbitration:  City in Middle Eastern State 

Claimant, a construction company in a Middle Eastern state (State E), 
entered into an EPC agreement to construct facilities required by a South-
East Asian oil producer (Respondent) for offshore oil production in a 
Middle Eastern state (State F) neighbouring State A, pursuant to an 
agreement with Company X. The dispute arose out of delays and changes 
in the works to be performed under the parties’ contract. The Claimant had 
a long list of claims, including recovering unpaid invoices, wasted 
expenditures, additional expenses, liquidated damages that it alleged to 

 
453 In an addendum to this partial award, in response to Respondent’s application for 

interpretation of “extra costs” as used in this paragraph, the arbitral tribunal ruled as follows: 
‘The Arbitral Tribunal … clarifies that the term “extra costs” in paragraph 736 … does not 
imply a legal determination of the basis of the assessment of the amount to which [Claimant] 
might be entitled, but was used as a shorthand for “the monetary compensation for additional 
efforts to which [Claimant] is entitled under Swiss law as a result of [Respondent]’s failures 
identified by the Arbitral Tribunal in the Partial Award”…’.  



OGD-306 ARBITRATION IN THE MENA 

(Release 3 – 2020) 

have been wrongfully deducted by Respondent, an insurance deductible 
for which it denied liability, and compensation for the cashing of a 
performance bond. Respondent contended that it had paid all monies due 
and that Claimant was responsible for the delays. 

The EPC contract’s governing law clause provided that “The 
construction validity and performance of this Agreement and legal 
relations of Parties thereto shall be governed by the laws of [State E] 
and/or [State F].” Given the above language, the Tribunal had to decide 
whether it was more appropriate to apply one body of law versus the other, 
or to apply both bodies of law. The expert opinions submitted by both 
parties made it clear that for certain issues, there would be a different 
outcome depending on the body of law applied. Under those 
circumstances, the Tribunal took the view that it was necessary to decide 
to either apply [State E] law or [State F] law, but not both. The Civil Codes 
of both countries had a similar principle that if the parties had different 
domiciles, the law of the state where the contract was concluded was 
applicable. The Tribunal therefore decided that the dispute should be 
determined in accordance with the applicable principles of the law of State 
E, since the contract was signed or “concluded” in State E. 

With regard to wasted expenditure, the Tribunal found that the 
contract required Claimant to give timely notice, but that Respondent’s 
lack of candour and good faith meant that it too was partly responsible. 
The Tribunal found that Respondent did not suffer any claimable loss as a 
result of the delay attributable to Claimant and that it therefore was not 
entitled to withhold liquidated damages. With respect to the performance 
bond, the Tribunal noted that the calling of a bond without ascertaining the 
maximum amount of potential losses is not an acceptable commercial 
practice and reflected a lack of good faith on the part of Respondent, 
entitling Claimant to damages. 

Extracts: 

8. Claim for wasted expenditure on [a vessel for repair work] 

8.1. The claim arises as a result of a commitment entered into by the 
Claimant to hire [a vessel] for the repair work to [the pipeline]. As a result 
of the Respondent’s refusal to allow access [to] the site the Claimant was 
forced to cancel the commitment and thereby incurred the wasted costs 
claimed. The Respondent contends that the [vessel] was never mobilized 
to the site during the time for which the Claimant is claiming Standby 
Time. Such mobilization is a requisite for recovering standby costs under 
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the Agreement. The Respondent denies any right to payment, whether 
under the Agreement or otherwise. 

8.2. While no proper reason for refusal of access to the site was given 
at the time by [Respondent], at the hearing [it was] suggested in evidence 
that the positioning of the PDP [production development platform] and 
LQP [living quarters platform] may have prevented the [vessel] from 
accessing the Works ... The Claimant contended that the positioning of the 
PDP and LQP would have taken little time and that the [vessel] could have 
been accommodated had the work been properly planned. [Respondent’s 
witness] subsequently agreed that there was nothing preventing the [vessel] 
from entering the Works ... and accepted further that the reason access for 
the [vessel] had been denied ... was because the Respondent wanted to wait 
for [a tender from another company] which was to include the repairs to 
the ... Pipeline ... 

8.3. The Respondent had, significantly, sent a notice of default to the 
Claimant ... 24 hours after receiving [the] tender. The Claimant contended 
that this was also consistent with the Respondent not wanting to allow the 
Claimant to carry out the repair works until the tender ... had been received, 
despite having earlier urged the Claimant to progress the work. ... The 
Claimant submitted that, in pressurizing the Claimant to carry out repairs 
to the ... Pipeline and then ... insisting on postponing access to the Works 
for no reason other than its intention to place the work with other 
contractors, the Respondent was acting in bad faith. 

8.4. The Respondent denied any liability to compensate the Claimant 
for wasted expenditure or Standby Time under the Agreement. There had 
been an accepted protocol whereby the Claimant had to seek approval 
from the Respondent prior to the mobilization of a vessel, which had been 
accepted by [Claimant’s witness] in his evidence. It was denied that the 
Claimant was put under pressure by the Respondent to secure the [tug] for 
the repair works. The contention that access was denied because the 
Respondent had been negotiating with [another company] to take over the 
Claimant’s remaining Scope of Works was a “red herring”. The Respondent 
had no such malicious intent. 

8.5. The Respondent submitted that, pursuant to Article 25 of the 
Conditions of Agreement, the vessel had to be mobilized at the worksite 
for standby time to be payable. The [vessel] was not mobilized ... and there 
was therefore no right to payment. The Respondent had never agreed to 
the terms of the Charter Party for the [the vessel] and could not be held 
responsible for its signing. The Claimant had entered into the Charter Party 
of its own accord and at its own risk, quite likely to press matters with 
Respondent and to forestall the advancement of any pending negotiations 
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with [the other company]. The Claimant was therefore liable for the 
consequences, included the wasted expenditure incurred. 

8.6. The Respondent asserted that it had the right, pursuant to Article 
5.17 of the Agreement, to cancel any vessel arrangements made by the 
Claimant up to seven days before mobilization. The Claimant denied that 
the Article gave the right arbitrarily to deny or delay access to the 
Worksite, when the Respondent had already agreed to or acquiesced in the 
mobilization of a vessel. 

Tribunal’s conclusion 

8.11. It is clear that the crucial step which led to the loss now claimed 
was [Claimant]’s decision ... to sign the Charterparty, a step which 
[Respondent] had been requested to approve but had refrained from doing 
so. [Respondent] further refrained from commenting on the Charterparty 
[two days later] but by that date it would have made no difference whether 
they had remained silent or then told [Claimant] that access was to be denied. 
Significantly, while [Claimant] may be criticized for having signed the 
Charterparty without approval, all the correspondence from [Respondent] 
up to [the date of the signing of the Charterparty] was consistently requiring 
evidence of commitment from [Claimant] inter alia to carry out the 
pipeline repairs, while at the same time having no intention of allowing 
[Claimant] to continue with its work until a decision had been made as to 
whether [Claimant] was to be removed from the Project, necessarily on 
some date [some three weeks later]. While it may be that [Claimant] had 
some degree of knowledge or at least suspicion as to [Respondent]’s 
intentions, they were, in the Tribunal’s view, entitled to treat [Respondent]’s 
formal letters as indicative of their intentions, namely that they required 
[Claimant] to show commitment to the Project. 

8.12. Thus, there were two causes of the loss in question: first 
[Claimant]’s decision to sign the Charterparty without express authorization; 
but secondly, [Respondent]’s conduct in appearing to encourage [Claimant] 
to get on with the work while in fact having no intention of permitting 
them to do so during the time they considered the option of removing them 
from the work. That [Respondent]’s conduct was causative of the loss, at 
least in part, is clearly shown by the fact that [Respondent] was expressly 
informed ... of the availability of [the vessel] and the proposal that it should 
arrive on site on [date] and therefore must have known that [Claimant] 
would have to sign the Charterparty in order to secure the vessel. They 
therefore had the opportunity to warn [Claimant] that they should not 
commit themselves to the vessel but elected to keep silent. 
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8.13. In these circumstances, the Tribunal concludes that [Respondent] 
cannot escape responsibility for its lack of candour and good faith in its 
dealings with [Claimant], which the Tribunal considers to be the cause, in 
part, of the costs subsequently incurred by [Claimant] in cancelling the 
charter-party. Taking all the above circumstances into account, the Tribunal 
is of the opinion that [Respondent] should be held liable for part of 
[Claimant]’s wasted expenditure... 

10. Claim for reimbursement of liquidated damages ... 

10.1. The Respondent deducted the sum of ... as liquidated damages on 
the basis that critical delays to the project were caused by acts or omissions 
of the Claimant. The Claimant, conversely contends that the whole of the 
delay to the EPC2 work was the responsibility of the Respondent, being 
caused by acts or omissions of the Respondent or its fabrication contractor, 
and therefore reclaims the sum deducted. 

10.2. Liquidated damages are provided for by Article 3.4 of the 
Agreement which stipulates damages at the rate of ... for each day of delay, 
up to a maximum of 5% of the Agreement Price. The final Agreement 
Price was ... and the capped damages therefore amounted to ... which 
equates approximately to 43 days delay. The total delay to the EPC2 
contract amounts to over 200 days. 

10.3. In section 9 above, the Tribunal has determined that the Claimant 
is entitled to extensions of time amounting to 93 days. On the basis that 
the actual delay to completion of the EPC 2 contract was in excess of 200 
days, there is a net liability for delay of at least 107 days, which exceeds 
the period needed to achieve the capped amount of liquidated damages. 
The conclusion is that the Claimant is prima facie liable for the full amount 
of liquidated damages as claimed by the Respondent. 

10.4. The Claimant, while disputing its liability for delay, contends 
that if there is a prima facie liability for delay damages, the Respondent 
did not suffer any loss as a result of delay by the Claimant in completion 
of its scope of work. The Claimant argued that the Claimant’s Scope of 
Works was completed before First Oil or before completion of the Project 
or before the Respondent had beneficial use of the Project, the Respondent 
could not have suffered any loss as a result of the Claimant’s actions. Thus 
the Respondent suffered no loss as a result of the Claimant’s delay and has 
no entitlement to recover delay damages from the Claimant. 

10.5. Further, the Claimant contends that, under [State E] law, the level 
of liquidated damages should be reduced to the amount of damages 
actually suffered, which again was nil. It was agreed by both Parties’ 
Experts on law issues that under [State E] law (and also under [State F] 
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law), a claim for liquidated damages will be set aside if the employer has 
sustained no loss. In this regard, the Claimant contended that the Respondent 
had provided no evidence of loss in respect of delays to the Claimant’s 
Scope of Works. If the Respondent did suffer some loss as a result of delay 
to completion of the Claimant’s Scope of Works, the effect of ... the [State 
E] Civil Code is that the Tribunal has the discretion to reduce the level of 
liquidated damages down to the amount actually lost ... 

10.6. Evidence of the Respondent’ s losses arising from delay to the 
Project was given by ... Chief Accountant of the Respondent. [He] presented 
a schedule showing the actual damages said to be incurred by the 
Respondent, excluding loss of oil revenues, amounting to ... arising from the 
cost of maintaining the Respondent’s oil production team and paying the 
Respondent’s internal project managers and engineers plus other general 
and administrative expenses over the 8 month delay period, computed 
from [Respondent]’s finance and accounting records. The sums making up 
the alleged losses include the salaries and bonuses for domestic ... staff 
and local employees, both hired and contract staff, office and residential 
costs and hotel accommodation and maintenance costs of premises and 
vehicles together with overheads and general running costs. 

Tribunal’s conclusion 

10.7. While the Tribunal has no grounds to doubt the costs enumerated 
in the Schedule produced by [Respondent’s chief accountant] were incurred 
as alleged, the Respondent has not attempted to demonstrate any particular 
item of such costs that would not have been incurred had the EPC2 
Contract been completed by [date]. The items claimed for consist simply 
of the Respondent’s continued running costs from [date] onwards ... The 
Respondent’s true loss was the loss of all revenue from oil production, but 
no such loss has been quantified. In any event, as the Claimant contends, 
even if the Claimant’s work had been completed earlier, the Respondent 
would not have received any oil revenue until completion of the work 
under the EPC1 Contract and the achievement of first oil. 

10.8. For all the above reasons the Tribunal concludes that the 
Respondent has not suffered any claimable loss arising from the delay for 
which the Claimant has responsibility. Therefore, in accordance with the 
applicable law, the Respondent has no right to deduct or withhold liquidated 
damages. ... 

12. Damages for encashment of the performance bond 

12.1. The Claimant contends the Respondent had no or no sufficient 
grounds for encashing the performance bond and that the bond was 
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encashed when it was because the value of the bond was shortly due to be 
reduced by 50% upon the Claimant achieving Partial Completion. The 
Respondent denies the claim and asserts that it was entitled to cash the 
Performance Bond as a result of the numerous breaches of contract and 
excessive delays to completion. 

12.2. In post-hearing submissions the Claimant submitted that the 
Tribunal, in assessing this issue, should take into account the following: 

(a) whether there was an intention to cause damage to the 
Claimant; 

(b) whether the Respondent’s actions in pursuit of its own interests 
were likely to cause disproportionate harm to the Claimant; 

(c) whether the Respondent’s actions were beyond the limit of 
acceptable usage and custom. 

12.3. The relevant facts, as asserted by the Claimant were as follows. 
The performance bond was called on [date] but was otherwise valid until 
at least [three months later]. In accordance with Article 18.2 of the 
Agreement, the expiry date of the performance bond could have been 
extended [a further two months]. The Claimant submitted that the bond 
was called in [month] because of the Respondent’s concern that the PAC 
would be issued on completion of the Claimant’s Work. Under Article 
18.4 of the Agreement, the value of the bond would then be cut by half ... 

12.4. The Claimant submitted that the actions of the Respondent in 
this regard are a clear example of both bad faith and an intention on the 
Respondent’s part to damage the Claimant. The Claimant also argued that 
the Respondent had failed to carry out any proper calculation, before calling 
the bond, of the amounts claimable by the Claimant. Had such a calculation 
been made, the Respondent would have had no ground to call the full value 
of the bond. Having nevertheless called the bond to its full value, the 
Respondent then continued to hold the over-claimed monies ... 

12.5. Further, despite having agreed to return the excess value of the 
bond to the Claimant, the Respondent ... asserted that the value of the bond 
was to be increased and wrongly withheld from sums owing to the Claimant 
the further sum of ... 5% of the increased contract value. 

12.6. The Respondent, in post-hearing submissions, asserted that it 
was entitled to encash the performance bond and that in doing so did not 
act wrongfully or in bad faith. The Respondent contended that the evidence 
showed that the Claimant was liable for the full amount of liquidated 
damages under the Agreement and that the Respondent became entitled to 
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deduct the capped liquidated damages from the Claimant prior to the calling 
of the performance bond. The Respondent submitted that the Claimant 
owed the Respondent substantial sums in the form of back charges and 
other claims for payments which the Respondent had made on behalf of 
the Claimant. At the time of the encashment of the performance bond, the 
Respondent submitted that it reasonably and honestly believed that the 
Claimant owed the Respondent substantially more than the full value of 
the performance bond. While the Respondent had encashed the Performance 
Bond in the full amount of ..., it returned the excess to the Claimant when 
it was realized that this exceeded what was owed by the Claimant. The 
Respondent admitted that, in retrospect, it should have encashed the 
Performance Bond for the lesser amount of ... 

12.7. The Respondent thus acknowledged that it over-claimed against 
the performance bond, but pointed out that it had rectified the error. The 
Respondent submitted that the decision to encash the performance bond 
was not taken in bad faith. The Respondent had the legal right to encash 
the bond and there was no mistake or error involved, other than in 
determining the correct amount to encash. The Respondent submitted that 
its actions did not amount to a breach of ... the [State E] Civil Code, as the 
Claimant had argued. 

12.8. The Claimant submitted that the Respondent had failed to 
produce any evidence to demonstrate that it genuinely believed that the 
Claimant owed it such sums that would justify the calling of the full 
performance bond. Whilst the Respondent had conceded that it had over-
claimed, it had never acknowledged that there were other sums that should 
have been taken into account at the time of the call ... The Claimant 
presented the following table of sums owing ... The Claimant acknowledged 
that certain of these sums were in dispute, but it was clear that the calling 
of the entire Performance Bond was unnecessary. 

12.9. The Claimant rejected the Respondent’s assertion that because 
the over-claimed amount was repaid, no harm was done to the Claimant and 
the Respondent did not abuse its rights. Firstly, the Claimant stated the 
over-claimed amount was not returned to the Claimant for seven months 
and secondly, by calling the entire performance bond, the Respondent had 
negatively affected the Claimant’s relationship with its banks and its 
ability to obtain credit, which hurt it on future projects. 

12.10. The Claimant submitted that the performance bond had been 
called as soon as possible to maximize the return for the Respondent. The 
Claimant asserted that this was indicative of the factors set out by the 
Respondent’s Expert ... of “extraneous wrongdoing, mala fides, abuse 
[and] unconscionability, namely an ‘unlawful’ exercise of rights ...”. The 
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Claimant requested that when the Tribunal is considering whether or not 
there was extraneous wrongdoing etc., it should take into account the wide 
context of relations between the Parties at the time. 

12.11. In respect of [State F] law, the Claimant submitted that there is 
evidence to show that the calling of the Performance Bond was “only 
intended to cause damage to others” or “the interest to be achieved [was] 
disproportionate with the damage inflicted on others”, i.e. the calling of the 
performance bond was contrary to ... the new [State F] Civil Code. 

12.12. The Respondent maintained its position that it was entitled to 
call in the performance bond and in doing so, did not act wrongfully or in 
bad faith. The Respondent submitted that there was no evidence that the 
Respondent intentionally over-claimed on the performance bond in order 
to damage the Claimant. 

12.13. The Respondent referred to the exchange between Counsel for 
the Claimant and [Respondent’s witness] on Day 3 of the Hearing, ... 
calling the exchange disjointed and submitting that even if the testimony 
did indicate that the Respondent called in the performance bond prior to 
issuing the PAC in order to get the full amount, this did not prove any bad 
faith or an intention to harm the Claimant but rather demonstrated that the 
Respondent reasonably believed that the Claimant owed the Respondent 
the full amount of the Performance Bond or more. 

12.14. The Respondent denied that the calling of the Performance 
Bond caused disproportionate harm to the Claimant. ... the Respondent 
argued that it had sustained actual losses of approximately ... as a result of 
the Claimant’s delays to the Works and a farther substantial loss of oil 
revenue. Accordingly, the Respondent’s assessment of its losses was 
relatively modest and not disproportionate. 

12.15. The Respondent submitted that the excess claim against the 
bond ... was a bona fide error. The Respondent denied that this caused 
disproportionate harm to the Claimant. 

Tribunal’s conclusion 

12.16. The Respondent has accepted that the full amount of the 
performance bond was in excess of its loss in terms of sums potentially 
owed by the Claimant to the Respondent. 

While in one sense this was an “error” it was not an excusable error in 
the Tribunal’s view. The Respondent cannot have been unaware that the 
Claimant’s bank would have in existence a counter-guarantee which 
would result directly in damage to the Claimant in being required to repay 
the full amount called, including the excess amount of approximately one 
third of the value of the bond. It was not an error which the Respondent 
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could have made in good faith. The Respondent, through [its witness], 
further accepted, as the Tribunal interprets his evidence, that the bond was 
called because its value would be halved upon the issue of the PAC. The 
fact that the Respondent wrongly refused to issue the PAC for a further 
two and half years is not a point which presents the Claimant’s position in 
any better light. 

12.17. In addressing the matters which the Claimant suggested should 
be taken into account, the Tribunal notes other instances in which the 
Respondent acted in a manner which was commercially justifiable, yet 
which could be seen as causing disproportionate harm or prejudice to the 
Claimant while advancing the interests of the Respondent. One such was 
the Respondent’s decision ... to refuse permission to the Claimant to 
continue its work ... while the Respondent sought to make arrangements 
for the Claimant to be removed from the Site, having previously pressed 
the Claimant to show evidence of commitment. Another example ... was 
the Respondent’ s persistent refusal, on no proper ground, to issue the PAC 
knowing that its absence would have commercial implications for the 
Claimant. 

12.18. In these circumstances, the Tribunal has no doubt that the 
Respondent, while not intending to damage the Claimant, was generally 
indifferent as to whether actions taken in its own interest would have this 
effect. Considering the fragile financial situation of the Claimant, which 
the Respondent was well aware of, there can be little doubt that the 
Respondent’s action in calling the bond [at a time] when its validity was not 
about to expire was likely to cause disproportionate harm to the Claimant. 
This is reinforced by the Respondent’s action in calling the bond in a sum 
substantially in excess of amounts arguably owed to the Respondent. The 
Tribunal was not presented with any evidence as to what amounted to 
“acceptable usage and custom”. However, the Tribunal takes note of its 
own experience of commercial practice and concludes that the calling of a 
bond without first ascertaining the maximum value of potential losses is 
not an acceptable commercial practice. 

12.19. In the view of the Tribunal, the calling of the bond to the full 
amount without ascertaining that the Respondent’s potential losses were 
substantially less than the value of the bond was an act of bad faith which 
did cause disproportionate harm to the Claimant. As a result the Tribunal 
finds the Respondent to be in breach of the general obligation of good faith 
imposed by the law of [State E] and liable to the Claimant in damages. The 
Tribunal received no direct evidence of harm or damage to the Claimant 
which would allow a detailed calculation of appropriate damages. The 
Tribunal therefore makes its own assessment. In the view of the Tribunal, 



 OIL & GAS DISPUTES OGD-315 

(Release 3 – 2020) 

an appropriate award, taking account the potential harm to the Claimant’s 
reputation and all the above circumstances is the sum of … 

[5.2.3] Sales Contracts 

ICC Case 8198 

Place of arbitration:  Capital City of Middle Eastern State 

The dispute involved a number of identical crude oil sale contracts 
between the Claimant (a MENA government), as seller, and the Respondent 
(a West European company), as buyer. There were a number of claims and 
counterclaims that arose as a result of the buyer’s vessels failing to arrive 
at the loading terminal within the agreed loading date range and therefore 
failing to take delivery of the oil on time. This had a number of knock-on 
effects to the seller, for which it claimed damages. These included storage 
charges and price differentials.  

The Respondent buyer argued that the date range agreed upon referred 
to the arrival of the vessels, not to the loading of the cargo. The Tribunal 
found that, regardless of the name given to the period, what was important 
was that the vessels arrived within the agreed upon dates. This had not been 
the case and had caused a delay in loading, which made Respondent/Buyer 
liable for storage charges and price differentials. Respondent/Buyer argued 
that the contractual provisions relating to storage charges and price 
differentials were a kind of penalty and that any indemnity resulting from 
their application could be due only if it had acted fraudulently or in error. 
Considering the provisions to be conventional damages, the Tribunal found 
that Respondent/Buyer was not exonerated from paying them under the 
applicable law of the Middle Eastern state. The Tribunal also found that 
damage claims relating to different cargoes should be treated separately. 

Extracts: 

The legal nature of the storage expenses and price differentials in the 
Contract(s), and of the indemnity provided for in Article XII of the General 
Conditions of Contracts 13 and 7, i.e. whether they are considered “penalty” 
or otherwise and the conditions for claiming same. 

In interpreting the Contracts’ provisions relating to storage charges 
and price differentials, the Defendant contends that such provisions are but 
a kind of penalty, the indemnity resulting from which may not be due 
unless the Defendant has behaved fraudulently or in gross error, which it 
has not … The Claimant denies that but, nonetheless, it refers to [the State 



OGD-316 ARBITRATION IN THE MENA 

(Release 3 – 2020) 

G Civil Code] which provides that the parties may fix in advance the 
amount of indemnity either in the contract or in a subsequent agreement ... 
As will be seen below, this Article relates to a conventional indemnity, 
which is also well known as a penalty clause in the concept of [State G] 
law. 

However, it is clear that the storage charges and price differentials as 
provided for in the Contracts are damages, the amount of which is based 
on the parties’ prior agreement. In other words, the parties have determined 
in advance the amount of damages in respect of the storage charges and 
the basis of calculating such amount insofar as the price differentials is 
[sic] concerned. In both cases, the Defendant is liable for payment of such 
damages to the Claimant in the amount as provided for in the contract if 
the Defendant’s vessel does not reach the terminal within the range agreed 
upon between the parties. 

In the opinion of the Tribunal, a contractual provision of such type is 
a conventional indemnity subject to Articles … of the [State G Civil Code]. 
Under [State G] law, damages resulting from penalty clauses become due, 
as a general rule, upon the violation of the Contract as provided for in the 
clause itself, without the need for the creditor (the Claimant) to prove the 
damage sustained by it as a result of the violation. However, this general 
rule is subject to certain exceptions, restrictions or requirements: 

1. Article … of the [State G Civil Code] provides, inter alia, that 
damages under a conventional indemnity: 

a) shall not become due if a debtor (the Defendant) proves 
that a creditor (the Claimant) has not suffered any loss; 

b) may be reduced by a judge if a debtor proves that such 
damages are exaggerated to a great extent or that the 
original obligation has been performed partially. 

In fact, the Defendant did not prove either of these two situations, nor 
is there any evidence in the file from which the Tribunal could infer the 
same. The situation of partial performance, in particular, does not apply in 
the circumstances. To understand this, the Tribunal would like to stress 
that the Defendant’s obligation subject to the conventional indemnity is 
the sending of a vessel or, more accurately, that the vessel nominated by 
it should arrive within a period of time, and not the vessel’s loading which 
is another obligation imposed upon either of the contracting parties or even 
upon both. Therefore, either the whole vessel arrives within exactly the 
period agreed upon or not. Definitely, there is no room to argue about partial 
arrival in these circumstances. 
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Also, the Defendant’s allegation that the Claimant must prove that it 
has suffered a loss in respect of which it is entitled to be indemnified … is 
legally baseless. This is due to the fact that, while the general rule in [State 
G] law is that the burden is rested on the Claimant when asking for 
damages, the burden is rested on the Defendant in case of conventional 
indemnity to prove either of the two events provided for in Article … of 
the [State G Civil Code] above. In other words, damages in the event of a 
conventional indemnity are presumed as provided for in such clause unless 
the debtor (the Defendant) proves otherwise ... Similarly, the Defendant’s 
defence that a conventional indemnity does not apply as long as it has not 
behaved fraudulently or in gross error has no room in [State G] law. As a 
matter of fact, this applies to the reverse situation, i.e. where the Claimant, 
as a creditor, alleges that the loss occurred to it because of the Defendant’s 
breach is much more than that provided for under the conventional 
indemnity. In such a case, the Claimant may not apply to the court (or the 
Tribunal) for increasing the da mages unless it proves that the Defendant 
acted fraudulently or in gross error (Article …of the [State G Civil Code]). 

2. The conventional indemnity does not apply if it is proved that late 
performance was due to a force majeure event (Article … of [the State G 
Civil Code] referred to by [the above-discussed Article] of the same). 

Relying on this provision and on the Contract(s) as well, the Defendant 
has raised the defence of force majeure to excuse the late arrival of the 
vessels [1] and [4]. In the Defendant’s opinion, engine trouble had occurred 
to the vessel [1], the result of which was, at the end, its replacement with 
[vessel 2]. As to [vessel 4]”, it suffered an unforeseen berthing delay … 
Each of these two situations constituted a force majeure event excusing 
the late arrival of the vessels ... 

This allegation by the Defendant is not accepted by the Tribunal for at 
least one reason. According to the [State G] maritime law, the maritime 
risks are limited to collision, assistance and average … Therefore, neither 
engine trouble nor unforeseen berthing delays at a third country’s port may 
constitute a maritime risk. This is so even assuming that the Defendant 
proved these events pursuant to Article … [above-mentioned] of the [State 
G Civil Code] which, as a matter of fact, is not the case. 

In a later stage, the Defendant contends that both an engine defect in 
[vessel 1] and an unforeseen berthing delay in a third country’s port constitute 
an unexpected event causing a difficulty in the Defendant’s performance 
of its contractual obligation under Article … of the [State G Civil Code] 
and the Defendant requests the Tribunal to apply said Article ... Before 
commenting on this request, it is important to mention that [the 
aforementioned Article] of [the State G Civil Code] provides that: 
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If general abnormal incidents which could not be foreseen occur 
and due to this the performance of a contractual obligation though 
not becoming impossible is rendered cumbersome to the debtor 
threatening him with a great loss, a court may, according to the 
circumstances and after balancing the interests of both parties, 
reduce the cumbersome obligation to the reasonable extent if so 
prescribed by equity and any agreement to a contrary effect shall 
be null. 

In reality, none of the conditions required by this provision is met nor 
is it possible for the Defendant, accordingly, to prove any. Engine trouble 
in a specific vessel, for instance, is not general nor abnormal. Besides, it 
is extremely difficult to assume that it is unforeseen by the contracting 
parties or at least by the Defendant who is the concerned party in the 
circumstances. Also, it is not sufficient that the Defendant has sustained a 
loss or it lost profit as a result of a relevant event, but such loss must exceed 
what is normal in the circumstances [reference to State G case law]. 
Anyway, the file of the case contains no evidence whatsoever proving the 
occurrence of a general and abnormal event and the effect thereof on the 
Defendant, as all required by Article … [aforementioned] of the [State G 
Civil Code]. 

Therefore, the Tribunal concludes that the Defendant’s reliance on 
said Article has no legal ground and a plea to this effect should be rejected. 

3. Also, a debtor is not bound to pay damages under a conventional 
indemnity unless a creditor notifies him to effect specific performance and 
the period of time provided for in the notice expires without performance 
(Article … of the [State G Civil code]). This is why the Defendant 
contends that since it was not notified by the Claimant it would not be 
liable for damages by the conventional indemnity … 

In the opinion of the Tribunal, this contention may not be accepted for 
the following reasons: 

First: The rule of notification does not apply unless specific performance 
is still possible and also useful to the creditor. Otherwise, there is no need 
for the notification (Article … of the [State G Civil Code]). As mentioned 
above, the Defendant’s obligation is the bringing of a vessel to the terminal 
within a certain period of time as specified by the parties. If such period 
passes, it is impossible to bring it back, which means also the impossibility 
of specific performance by the Defendant .in these circumstances ... This 
would lead to saying that a notice or notification of performance is useless. 
If otherwise had to be presumed, no result would be reached and definitely 
this is not the law. Assuming, for instance, that the date range agreed upon 
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was 1-3 October 1996 within which a vessel should have arrived to the 
terminal. But time passed in vain. The notion of notification, if it had to be 
applied, would mean that a creditor should, on 6 October as an example, notify 
a debtor to bring the vessel to the terminal within the period of 1-3 October 
which had already passed or, else, the debtor would be liable for damages. 
Since this situation is absolutely impossible, the Tribunal is of the opinion 
that a notice (notification) does not apply to the case in the surrounding 
circumstances. 

Second: The nature of the Contracts, upon careful review, would lead 
to the conclusion that time for performing each obligation by either party 
is of the very essence of the contract and may not, generally, be extended 
or derogated from without the parties’ agreement. In such contracts, one 
can easily conclude that if a party fails to perform any of its obligations 
within the period designated for the same, the other party may exercise its 
rights ensuing therefrom immediately without the need for a notice of 
performance. 

For example, Contract 13 provides for “cargoes of approximate quantity 
for each and distributed over (11) months”. If time for a specific cargo passes 
without performance, then it is over for that cargo and the performance of 
the next cargo, in turn, comes into existence. Accordingly, there is no room 
to argue about specific performance of the former cargo as far as time is 
concerned and, based on that, the argument about a notice of specific 
performance becomes useless. 

Another example may be given here. Article 13 of the General 
Conditions of Contracts 7 and 13 provide for demurrage to be paid, as a 
conventional indemnity, by the Claimant to the Defendant for each day or 
part of day in case the latter’s tanker is delayed at the terminal without a 
justified cause. The amount of demurrage is based on the charterparty. The 
Defendant shall submit the invoice of demurrage claim to the Claimant 
within (30) days from B/L and the latter shall settle it within (60) days of 
receiving it. Assuming that the Defendant’s tanker was delayed at the 
terminal without a justified cause. In this example, it is not possible, in 
fact, to talk about preventing the Defendant from its right of claiming the 
demurrage on the ground that it has not sent a notice to the Claimant for 
specific performance. 

From the foregoing discussion, the Tribunal concludes the following: 

1. The Contracts’ provisions for storage charges and price 
differentials are a kind of conventional indemnity under 
[State G] law. The result of which is that such a clause 
applies as it stands in the Contracts unless the Defendant 
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proves that the Claimant suffers no loss, the damages are 
greatly exaggerated or that the original obligation has 
partially been performed. In fact, none of these events has 
been proved by the Defendant. 

2. Neither an engine trouble nor the delay in berthing at [a port 
in another country] in respect of [vessel 1] and [vessel 4], 
respectively, may be considered a maritime risk under 
[State G] law, even assuming that both were proved by 
the Defendant. 

3. There is no need for the Claimant to send a notice of 
performance to the Defendant f or claiming storage charges 
or price differentials, if any. 

ICC Case 10351 

Place of arbitration:  Geneva, Switzerland 

This case454 dealt with a disagreement on the proper application of an 
indexation price formula for the purchase of liquefied natural gas (“LNG”) 
under a long-term LNG sales contract. The Claimant, a MENA state gas 
company, was the seller of the LNG and the Respondent, a West European 
company, was the buyer. 

The parties repeatedly modified the pricing clause for the LNG in a 
number of contract revisions. They initially indexed the price to competing 
products such as natural gas, then the price of crude oil, then the price of 
natural gas based on an FOB breakeven price of a basket of crude oils. The 
last revision provided for a pricing formula that included a correction 
factor. It used the arithmetic average during the semester preceding the 
quarter for the average price per barrel of crude oils from eight different 
countries, as published by the Platts Oilgram Price Report. Platts subsequently 
modified the formula for calculating FOB breakeven prices, which resulted 
in higher prices. Claimant objected to the use of a parameter based on the 
Platts revised formula and demanded a return to the previous formula and 
the refund of overpaid amounts. 

Rather than issue a final and binding award, the Arbitral Tribunal 
ordered the parties to negotiate a revision of the correction factor within a 
three month period, so that the formula could properly set the price, 
notwithstanding the introduction of the new Platts formula. If the parties 

 
454 Extract published in ICC International Court of Arbitration Bulletin, Vol. 20 No. 2 

(2009). 
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agreed, the Tribunal offered to issue an award confirming the new formula. 
If they failed to agree, each party was instructed to indicate to the Arbitral 
Tribunal the points on which they differed, the reasons for their position 
and any other useful information, including any evidence about the amounts 
outstanding. 

Extracts: 

The following provisions are relevant to the resolution of this case: 

a) The provision for determining the price of LNG [liquefied natural gas] 

6. Section VIII, or the clause pricing of LNG, has been modified by 
the parties repeatedly under successive revisions of the price. So, having 
been indexed to prices of competing products in natural gas [...], then the 
price of crude oil [...], the price of natural gas is based [...] on Breakeven 
price of a basket of oils gross [...] 

7. For the purposes of this case, the relevant formula for determining 
the price is that provided by Article VIII of the contract, as amended by 
the Amendment No. 7. Pursuant to this provision, the price of the LNG is 
determined in the following manner [...] 

[The pricing formula included a parameter B, the arithmetic 
average during the semester preceding the quarter for the average 
price per barrel of crude oils from eight different countries, as 
published by Platts Oilgram Price Report.] 

8. The same provision also provides that if either party should contest 
the publications referred to above prices by Platt’s Oilgram, belonging to 
the Standard & Poor Group (hereinafter “Platt’s”), or if Platt’s kept publish 
reliable information on the above-mentioned price or not published at all 
these awards, the parties should meet to agree on a substitute index: 

c) In case of disagreement by either party publications price-sus 
covered by “Platt’s Oilgram” or the “Platt’s Oilgram” ceased to publish 
reliable information on the above-mentioned or prices or more or published 
the above-mentioned price, the parties would meet to agree on: ˗ Substitution of the indices published by “Platt’s Oilgram” or 

where appropriate, ˗ Substitution of indices published by other reliable and appropriate 
manner. 
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Provided that the introduction of substitution indexes will so to obtain 
the most possible result equivalent to the above formulas. 

4. Minimum price: it is expressly agreed that the price P will in no case 
less than one dollar and thirty cents of dollar ($ 1.30) per Million BTU. 

c) The price revision 

10. Article IX of the contract, as amended by amendment No. 6 provides 
for the possibility of proceeding, on request of a party, the revision of the 
contract sales price every four years. The conditions for such a review are 
defined as follows: 

[...] The parties will meet during the six months preceding each 
effective date. They will conduct the review of existing economic 
conditions in the LNG market and the natural gas and other 
energy forms on Western European markets. If these economic 
conditions show that the Contract Asking Price does not reflect 
the actual conditions of the above markets at that time, taking into 
account all the characteristics of the supply of LNG as well as the 
specific position of natural gas in the market to which it gas is 
intended, the parties agree to make the adjustment of the 
aforementioned Contract Sale Price. 

Until a revision is not taken, the current price provisions shall 
remain applicable, provided that the subsequent agreement will 
be retroactive to the date of the above defined purpose. [...] 

11. According to this article, a contractual period of the revision of the 
sale price began on 1 January 1996, another 1 January 2000. 

5.2.4 Evolution of determining clause of LNG prices since 1975 

a) Article VIII.3.c the 1975 contract 

131. Originally, the contractual sale price was determined as follows [...] 
132. This provision shows that The parties had decided to index the 

price of LNG on the basis of three oil products, the heavy fuel oil with 
high sulfur fuel oil with low sulfur content and gas oil. The weighting of 
these different products is specifically mentioned. Note also that indexing 
was done against a Po be 1 January 1975. 

133. In addition, the parties had planned to meet to choose new more 
representative indices, assuming the evidence [...] not reflect the evolution 
of the market price of the fuels with the same characteristics and / or the 
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gas oil in Western Europe. They had also agreed to select new benchmarks, 
if those contained in Article VIII ceased to be published, provided that the 
new indices are representative of the prices of products equivalent to the 
contract goods or, failing that, similar. 

134. As at present, the contract contained a clause for revision of the 
contract sales price (Article IX) that the parties would meet every four 
years to examine the evolution of the contract sales price. If economic 
conditions were to appear that it did not reflect the actual conditions of the 
natural gas markets and competing forms of energy, the parties agreed to 
proceed with the readjustment of prices. 

b) Article 3 of the supplement No. 5 of 8 April 1981 amending Article 
VIII of the contract 

135. At the conclusion of the amendment No. 5, the parties abandoned 
the indexing according to the three aforementioned oil products for the 
benefit of indexation on the evolution of the official price of the OPEC 
crudes eight reference [...] 

136. As the original formula, the amendment expressly identified a 5 
Po and Bo, B is determined in the same manner as Bo. For the rest, the 
price formula contained in the addendum 5 differs significantly from the 
original formula, insofar indexing LNG price was to take place according 
to the evolution of prices that fell to no formula or official prices set by the 
producers. It should be noted here that the notion of competing products 
of natural gas is completely absent. 

137. The amendment 5 provided in addition, in the event that the [oil 
magazine] ceased to publish reliable information or official price of one 
or crude oils, the obligation for the parties to meet to agree on a reliable 
and appropriate source. Thus, it is in the endorsement No. 5 What appeared 
for the first time the concept of reliable information on a given price. 

c) The settlement agreement of 16 July 1986: the abandonment of 
official prices and the onset of FOB Breakeven 

138. From the second half of 1985, official prices used in amendment 
No. 5 lost their representativeness, that the representatives of the parties 
confirmed hearing [...] 

139. Similarly, Platt’s [...] explained the introduction of FOB 
Breakeven as the consequence of the loss of representativeness of the 
official prices [...] 

140. Faced with this situation and following the finding that the 
pricing formula of the amendment could lead to a 5 negative gas prices if 
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the prices of crude oil fell too, the parties abandoned the official price for 
use of the FOB price breakeven published by Platt’s: 

The calculation of the parameter B will be conducted using the values 
“FOB Breakeven Price” reference crudes published monthly by the 
“Platt’s Oilgram Price Report” in the “World Crude Oil Prices.” 

[...] (Settlement agreement) [...] 

141. Thus, at the conclusion of the settlement agreement of 16 July 
1986, the parties did not change the formula for calculating the contract 
price; they merely have to calculate the parameter B, replaced the reference 
to the official price by a reference price FOB Breakeven published by Platt’s. 

142. At the time, the formula for calculating the price was not published; 
it was the only in 1989 [...] Platt’s had, however defined broadly in the 
Platt’s Oilgram of 2 July 1985 [...] The parties had therefore not complete 
knowledge. 

143. Neither the content of the settlement agreement or the documents 
produced in this arbitration do not show that the parties would have chosen, 
as claimed by [the plaintiff], prices FOB Breakeven because they intended 
to conduct an indexation prices of petroleum products in most competing 
natural gas. To the extent that the parties have simply replace an 
unrepresentative become reference in a pre-existing indexation formula, 
which does not set the price of LNG based on that of competing petroleum 
products, the existence of such an intention is at least doubtful. 

144. [The defendant] contends that at no time, the reference basket 
was mostly made up of competing products from natural gas. Due from 
naphtha contained in the distillate pool and the inclusion of the standard 
deduction of 7.5% (consumption of refineries), the share of oil and fuel oil 
gas would not exceed 46.2% (33.7% gas oil and fuel oil 12.5%), even 
considering that the entire volume of gas oil was assigned to heating (and 
therefore not accounted diesel, non-competing natural gas produced) [...]. 

145. In turn, [the plaintiff] had complained at the time of the negotiation 
of the amendment No. 7 that the fuel did not intervene at a rate of 12.5% 
in the calculation of the parameter B as Platt’s the old formula, while it is 
the competitor fuel natural gas for about 50% of its market. 

146. Whatever the precise proportions of non-competing products, 
these facts demonstrate in any case that the parties could not ignore that 
FOB Breakeven could evolve differently in the prices of competing products 
from natural gas. 
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d) The amendment 6: maintaining the reference price FOB Breakeven 

147. Section 4 of the amendment No. 6 concluded June 22, 1989 was 
again replaced in its entirety Article VIII of the contract [...] 

148. In addition to this provision, the parties by letter of [...] defined a 
different price formula for natural gas used for electricity production in the 
market of [the plaintiff]. 

149. This new formula pricing of LNG, the same as previously agreed 
by [the defendant] with [other companies] keeps indexing based on FOB 
Breakeven published by Platt’s. Unlike previous contractual arrangements, 
it mentions however no Po and Bo. 

153. Furthermore, it will be noted that, as the settlement agreement of 
16 July 1986, amendment No. 6 contains no indication that the parties 
would have agreed to index the price of LNG on a basket of competing 
products mainly natural gas. 

154. Finally, in the event of a dispute by either party of price publications 
by the Platt’s Oilgram or the Platt’s Oilgram ceased to publish reliable 
information on prices, the parties had planned to meet to determine 
alternative indices published by Platt’s Oilgram or other reliable and 
appropriate manner. The introduction of these alternative indices would, 
if necessary, be done in order to obtain a result as possible equivalent to 
the contractual formula. 

5.2.5 The formula for determining the price of LNG amendment No. 
7 of 6 August 1993: the introduction of the correction factor L/C 

155. Endorsement No. 7, the parties have further amended Article VIII 
of the contract [...] The LNG price determination formula largely reflects 
the provisions contained in amendment No. 6. It includes however, a new 
element, namely the correction factor L/C. 

a) The negotiations resulted in the conclusion of the amendment No. 7 
and maintaining the parameter B 

156. The study of the circumstances surrounding the conclusion of the 
amendment No. 7 is instructive with regard to the interpretation of the 
contractual price formula currently in force. Indeed, it highlights the 
tensions between the gas producer, concerned about developments in oil 
prices and the gas buyer, eager to sell its gas market quantities that it is 
committed to buy the very long term (take or pay) [...] 

157. More specifically, it shows that the parties were aware at the time 
of the negotiation of the amendment No. 7 that indexing LNG prices based 
on FOB Breakeven by Platt’s did not correspond to an index on a basket 
of competing products from natural gas. The following facts testify. 
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158. The report drawn up by [the plaintiff] following the meeting [...] 
held as part of the negotiations for the revision of the price of LNG under 
Article IX the contract shows that the applicant wished to abandon the 
indexation based on FOB Breakeven published by Platt’s, for the following 
reasons: 

• The finding of a significant and lasting drop between the parameter B 
and the price of fuel, which is only 12.5% in the calculation of B, 
then it is the fuel gas competitor in 50% of the market [the plaintiff]. 

• The loss of reliability of Platt’s publications. 

• The intention of Platt’s to change its formula for calculating FOB 
Breakeven and not to publish the new calculation method [...] 

159. [The applicant] stated further in 1989 to have accepted the B 
parameter as index reference because at the time, its development was 
parallel to that of the average price of fuel oil and gas oil. However, this 
was no longer the case in 1991. Therefore - while arguing [the plaintiff] - 
B should be replaced by a parameter reflecting the price of competing 
energy in natural gas [...] 

160. Notwithstanding the position of [the plaintiff] and expressed the 
B parameter has not been changed as part of amendment No. 7. As in 
amendment No. 6, it is always calculated on the basis of FOB Breakeven 
published by Platt’s. Thus, when they entered into the amendment No. 7, 
the parties have deliberately chosen not to adjust the price of LNG on 
competitive products or gas oil and fuel oil. 

161. In addition, in the context of the discussion of the correction 
factor L/C (see c) below), the parties had clearly contemplated the hypothesis 
of a change from Platt’s his formula FOB prices breakeven. They had 
assumed that in this case the B correction formula, not B itself, should be 
revised [...] 

b) The introduction of the correction factor L/C 

162. The interests of the producer and the gas purchaser may diverge, 
for the reason that their reference markets are different. As part of the 
amendment No. 7, the parties have found a solution reconciling these 
competing interests by introducing a correction factor L/C. 

163. This was not imagined in negotiations between [the defendant] 
and [the plaintiff]. It was developed as part of the contractual relationship 
between [the defendant] and [another company], and then taken as such in 
amendment No. 7 [...] 
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164. Thus, the correction factor L/C aims to avoid distortions in the 
price of LNG that may be caused by changes in the price of gasoline, 
considered in the calculation of the parameter B. helps protect the purchaser 
of gas against changes in the price of natural gas that would be inconsistent 
compared to competing products on the market, namely fuel oil and gas oil. 
The factor L/C also plays in the event of excessive impact of heavy products 
compared to lighter products. In case of excessive distortions of a product 
category over the other, the factor L/C to determine the price of LNG 
regardless of parameter B. 

165. Significantly, petroleum products considered in the context of 
determining the factor L/C are clearly expressed in amendment No. 7. The 
same weighting of gasoline [...] According to [the defendant] and contrary 
to what [the plaintiff], the coefficient [...] would be unrelated to the 
weighting of gasoline in the formula Platt’s earlier than 1996. This assertion 
is not convincing. Indeed, insofar as the factor L/C tends to correct the 
distortions caused due to the application of the formula Platt’s, it is logical 
to use the same percentages. Moreover, it appears from the minutes of 
meeting between [the plaintiff] and [the defendant] produced by [the 
plaintiff] that the proportion fuel/gas oil is that of Platt’s formula for 
calculating FOB Breakeven. Logically, it must also be true for gasoline. 
Finally, the interdependence between the factor L/C and Platt’s formula is 
confirmed by the fact that in 1991 already, [the defendant] recognized the 
need to review the factor L/C in case of modification of the formula Platt’s 
[...] Following the introduction of the new formula Platt’s, [the defendant] 
has admitted to perfectly consistently that the factor L/C should be revised 
[...] 

c) Article VIII.3.c 

166. If either of the parties challenging the publication of prices by 
Platt’s, or Platt’s ceased to publish reliable information about these awards, 
or not published at all these prices, the contract provides that the parties 
would agree on alternative indices published by Platt’s or, if necessary, by 
other reliable and appropriate body (Article VIII.3.c) [...] 

167. Only a dispute over prices, the lack of publication of reliable 
information on the price or the publication of the termination of the latter 
are explicitly considered. A dispute over the formula for calculation of those 
prices, as well as the publication of reliable information on this application 
termination or cessation of the publication of the latter are not mentioned. 
In fact, the wording of this clause is similar to that of amendment No. 5, 
which had introduced the concept of publication “reliable information” at 
the time of the official prices of crude oils. But unlike FOB Breakeven 
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these official prices were not determined by a formula; Assuming a dispute 
about it could not therefore arise. 

168. If the conditions of application of Article VIII. 3.c are met, the 
parties must agree on alternative indices. The contract specifically states 
that it must be of indices published by Platt’s or other reliable and appropriate 
manner, to reach the nearest possible result from that previously obtained. 
On the basis of the contract and the evidence submitted to the Arbitral 
Tribunal, there is nothing to say that the parties did not use the word 
“published” on purpose and that despite the use of the clear term, they 
would have heard to use non-published indices. Moreover, contrary to [the 
plaintiff] no indication that the parties were considering the possibility of 
developing themselves an index from published prices. 

5.2.6 Changing the formula Platt’s, causing the step change, does not 
justify a revision of the parameter B in the context of Article VIII 3.c. 

169. On the basis of the file, the Arbitral Tribunal concludes that the 
change in Platt’s formula for calculating FOB Breakeven does not entail the 
obligation for the parties to agree on alternative indices within the meaning 
of Article VIII.3.c, a provision aimed index crisis situation, absent in this 
case. 

a) First hypothesis: there is no serious dispute about prices FOB 
Breakeven calculated under the new formula Platt’s 

170. The first case envisaged in Article VIII.3.c seems a priori very 
wide. However, as the parties have both accepted, only serious challenge may 
result in the application of this provision, otherwise render meaningless 
Article VIII. 

171. According to [the plaintiff], changing the formula for calculating 
FOB Breakeven, which would have increased the parameter B, would 
have challenged the contractual method of fixing the price of LNG. Thus, 
the reference basket, as amended by Platt’s during the introduction of the 
new formula, no longer correspond to the contract, to the extent that it is 
mainly composed of non-competing products from natural gas. However, 
the parties intended to index the price of LNG on competitive products 
from natural gas. The crippled file this claim. 

172. The use of FOB Breakeven dates from 1986, when the parties 
knew the method of calculation used by Platt’s in the outline. According to 
the minutes of the meeting of 13 November 1991 issued by [the plaintiff], 
the latter would have agreed to keep the index based on these prices, 
because it had found that they were moving parallel to those competing 
petroleum natural gas. [The applicant] could not, however, consider, on 
the basis of this finding alone, he would necessarily be so in the future. 
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Especially as fuel, competitive product of natural gas in about 50% of the 
market for [the plaintiff] is reached, according to [the plaintiff] itself, as 
12.5% in the calculation of B [... ] in these circumstances, it was not 
unlikely that other products included in the calculation of prices FOB 
Breakeven cause evolution of these different price than the price of fuel. 

173. This is also the recognition that has made [the plaintiff] at the 
time of the negotiation of the amendment No. 7. However, despite the fact 
that FOB Breakeven not know a similar trend to prices competing products 
of natural gas, the parties have not altered the method of determining the 
parameter B. in other words, at the latest at the time of conclusion of the 
amendment No. 7, [the plaintiff] and [the defendant] knew they did not 
indexation of the price of LNG based on competitors’ prices of the latter 
products. 

174. [The applicant] cannot therefore support today successfully the 
change of the reference basket for non-competing products mainly natural 
gas would be contrary to the contract and the intention of the parties at the 
signing of the addendum No. 7. 

175. It is undeniable that the transition from the old to the new formula 
Platt’s led to a change in the method of calculating FOB Breakeven. Yet, 
although they knew the intentions of Platt’s, the parties have not given at 
the conclusion of the amendment n° 7 to index the LNG prices based on 
these prices. Moreover, they have taken no action to guard against a change 
in the formula Platt’s. In particular, they have not fixed in their contracts 
petroleum products considered and their weighting, they had yet done as 
part of the original clause pricing. They have not provided more recourse 
to alternative indices when changing the formula for calculating FOB 
Breakeven. 

176. Significantly, the minutes of the meeting of 13 November 1991 
issued by [the plaintiff] shows that the parties were at the time considered 
the need to revise the factor L/C in case of modification of the formula 
Platt’s ; None of this has been said about the parameter B [...] 

177. Rising prices FOB Breakeven following the introduction of the 
new formula Platt’s does not justify the use of an alternative index 
according to Article VIII.3.c. Indeed, the step change observed is not the 
result of a change in the nature of FOB Breakeven. In the opinion of the 
experts heard during the procedure, it follows from the consideration by 
Platt’s, with some delay, to changes in the North-West European market, 
changes that FOB Breakeven must take into account by their very definition. 
Accordingly, the parties could not ignore that on a date more or less near 
Platt’s should adjust its formula. The procedure has also shown that, during 
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the negotiations on Endorsement No. 7, [the plaintiff] and [the defendant] 
knew very well that Platt’s considering such adjustment. 

178. This situation is therefore different from case law relied upon by 
[the plaintiff] in which the index used by the parties had disappeared or 
changed in nature (eg, from the minimum wage at SMIC) [...]. The 
modification of the reference basket and shooting mode in consideration 
of refining costs in order to better reflect the developments in the North-
West European market cannot be equated with the introduction of a new 
principle that would influence the very objective of the index. 

179. Finally, the Arbitral Tribunal notes that contrary to what [the 
plaintiff], the inclusion of the new formula Platt’s without making an 
adaptation of the contractual formula LNG indexing is not wrong one 
conceptually and does not lead to distortions. Indeed, the denominator [...] 
is not a FOB Breakeven and is therefore not the same as the numerator 
(parameter B) [...] 

b) Second hypothesis: the information published by Platt’s still reliable 

180. According to [the plaintiff], the lack of publication of the new 
formula would no longer allow the parties to verify the accuracy of the 
published indices. It would be possible therefore to consider that Platt’s 
publishes reliable information, that is to say trustworthy, the indices used 
in the contractual indexation mechanism [...] 

181. This argument cannot be followed. Indeed, the parties have not 
hesitated in 1986 incorporate into their contractual relationship FOB prices 
Breakeven calculated Platt’s, notwithstanding the fact that the formula for 
calculating the price was not published at the time. Or [the plaintiff] nor 
[the defendant] had then claimed not to have reliable information on these 
awards. The absence of publication of the method of calculating FOB 
Breakeven from 1 January 1996 cannot therefore be considered a termination 
of reliable information publications FOB Breakeven. 

182. In the same context, [the plaintiff] did not demonstrate that the 
information published by Platt’s price FOB Breakeven would be more 
reliable. The parties’ experts have instead confirmed the validity of FOB 
Breakeven. 

c) Third hypothesis: FOB prices are always published Breakeven 

183. Platt’s has continued to publish the FOB Breakeven. In the 
opinion of the experts heard during the procedure, these prices are still 
continuing their initial objective to be the best theoretical valuation of a 
given crude, for a given period, this value being calculated on the basis of 
oil products obtained from this crude. 
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184. Furthermore, the publication Platt’s formula cannot be equated to 
the non-publication of prices FOB Breakeven. The parties knew at the time 
of the conclusion of the amendment No. 7 as Platt’s did not intend to 
publish his new method of calculating FOB Breakeven [...] Despite this, 
they have not taken any specific action on this. In particular, they have no 
plans to use alternative indexes, including the method of calculation would 
be published. Under these conditions, the arbitral tribunal may consider on 
the basis of the file by using the word “price”, the parties intended to 
confer on that term a broader meaning, also including, where applicable, 
the formula of this price. 

d) Conclusion 

185. Rising prices FOB Breakeven caused by the change in the 
calculation method from January 1996 does not match any of the three 
cases covered by Article VIII.3.c. Indeed, Platt’s always publishes FOB 
Breakeven. The validity of the FOB Breakeven calculated under the new 
formula Platt’s was confirmed by the experts heard during the procedure 
and cannot therefore be the subject of a serious dispute. The publication 
of the method of calculating prices FOB Breakeven does not consider that 
Platt’s no longer publishes reliable information on prices FOB Breakeven. 

186. Despite the observed increase in prices FOB Breakeven, 
changing its formula by Platt’s, the parties contemplated the occurrence in 
1991 already, did not question the contractual mechanism for pricing of 
LNG; it is not contrary to the will of the parties at the conclusion of the 
amendment No. 7. 

187. Accordingly, the B parameter to be calculated, from January 
1996, according to the new formula Platt’s. It follows that the Court did not 
consider the use of alternative indexes, whether maintaining the old formula 
Platt’s or the introduction of new clues in the contractual indexation . 

5.2.7 The way of price revision: Article IX of the contract 

188. In the event of a dispute concerning the representativeness of 
LNG prices relative to the specific position of natural gas in the market of 
[the plaintiff], Article IX of the contract (as amended by the Amendment 
No. 6, quoted above) provides a review process every four years. 

189. Thus, while Article VII1.3.c applies in case of specific problems 
(challenges of published price or termination of publication) linked to a 
particular part of the contractual price formula, namely the indices used to 
calculate the parameter B, Article IX has a different and broader purpose. 
The purpose of this provision is to allow the parties to periodically verify 
if the LNG prices reflect the real conditions of the LNG markets, natural 
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gas and other energy forms in Western Europe, given the characteristics 
of the supply LNG and position it in the market of [the plaintiff]. If the 
parties find that this price is not representative, it is up to them to make 
their adjustment. 

190. Therefore, to the extent that [the plaintiff] considers that the price 
of LNG, due to the inclusion of FOB Breakeven calculated under the new 
formula Platt’s, is no longer representative of the market conditions [in the 
country of the buyer] which it is intended, in particular because of the 
difference in price trends of competing petroleum products, it is 
responsible for implementing Article IX. 

5.2.8 The need to revise the factor L/C following the modification of the 
formula Platt’s 

191. Unlike parameter B, the correction factor L/C is directly related 
to the old formula for calculating FOB Breakeven. To correct the distortions 
that can be caused by light products, it integrates the percentages of petroleum 
products considered by Platt’s before 1996 in its reference basket. That is 
why the parties immediately planned to revise the factor L / C in case of 
modification of the formula Platt’s [...] 

192. The change in the formula Platt’s, especially the composition of 
the Reference Basket, that since 1996 the correction factor L/C is most 
suitable and is no longer able to fulfill its role correction, that [the 
defendant] had also admitted in 1997 [...] 

193. The experts confirmed in court the need to review the factor L/C [...] 
194. Accordingly, and [the defendant] had indicated during the 

negotiations that preceded the signing of the Addendum No. 7 [...], the 
correction factor L / C should be reviewed and adapted so that it can 
continue to operate as a proofreader, “safety” in accordance with the will 
of the parties as expressed in the addendum No. 7. 

5.2.9 Revision of the factor L/C: Required for the parties to negotiate the 
necessary adjustments 

a) Legal Basis 

195. [The applicable law] in force at the date of signing the contract 
states: “The contract shall be performed in accordance with its content, 
and good faith. It requires the contractor not only to what is expressed in 
it, but also to all the law, the use and equity see as a necessary consequence 
of the contract according to the nature of the obligation [.. .] “ 

196. The obligation to perform the contract in good faith, which is also 
to be a generally accepted principle in international contracts (see esp. Art. 1.7 
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UNIDROIT Principles) includes, as appropriate, the duty to renegotiate 
certain contractual provisions. Such a duty can indeed be a necessary 
consequence of the contract within the meaning of [the Law text] above. 

197. Under this duty, the parties have the obligation to make contractual 
changes necessary to restore the balance of the payments when the conditions 
attendant upon agreement of the parties have changed. 

198. In the present case, the parties have expressly stated in their contract 
an obligation to renegotiate in special cases (Articles VIII.3.c and IX), 
demonstrating their willingness to perform their contractual obligations in 
good faith. 

199. More specifically, when introducing the correction factor L / C, 
the parties readily admitted that in case of change in the formula for 
calculating FOB Breakeven, the correction factor L / C should be revised 
[...] [the defendant] was also recognized in 1997, following the introduction 
of its new Platt’s formula [...] 

200. In accordance with the obligation to perform in good faith the 
agreements, the adaptation of the correction factor L / C, necessitated by the 
change in the Platt’s formula, it must be possible regardless of the existence 
of negotiations in the under Article IX of the contract (provision to which 
the parties have not referred at the meeting of 13 November 1991 [...]). 

201. Therefore, not without noting that the parties have expressly 
recognized this power [...], the Arbitral Tribunal ordered the parties to 
negotiate the revision of the factor L / C, so that it continues to fulfill its 
role correction pursuant to Endorsement No. 7, notwithstanding the 
introduction of the new formula Platt’s. 

b) Trading Terms 

202. The Arbitral Tribunal shall submit the negotiation on the revision 
of the correction factor L/C to the following terms: 

• The parties have a period of three months from the date of 
notification of this judgment to reach an agreement. At the end of 
this period, they will communicate the outcome of negotiations to 
the Arbitral Tribunal. 

• In case of agreement, the parties indicate whether they wish that 
the Arbitral Tribunal makes an award on agreed terms. If 
necessary, they will communicate the terms of the agreement. In 
addition, each party will be determined on uncovered requests by 
the agreement, including amounts due from 1 January 1996, the 
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coefficient B is calculated on the basis of the new formula Platt’s 
and the factor L / C according to the parties’ agreement. 

• In case of failure, each party will indicate the points on which the 
parties differ, the reasons for its position and other considerations 
or useful information to the Arbitral Tribunal to make a decision, 
including any evidence about the amounts outstanding since 
1 January 1996, the coefficient B is calculated on the basis of the 
new formula Platt’s and the factor L / C according to the discretion 
of the party. 

• Failing such agreement, each party shall communicate to the arbitral 
tribunal any observations concerning the further proceedings. 

ICC Case 13898 

Place of arbitration:  Geneva, Switzerland 

This was an arbitration between two state owned companies, one from 
East Europe and the other from a MENA country. The Claimant (the East 
European company) as a buyer entered into a long-term gas sales contract 
with the Respondent (the MENA company and the seller). The contract 
contained a price revision clause, allowing the price to be revised in the 
event of an unforeseen change in market circumstances, and a price 
reduction clause, allowing the price to be reduced in the event that the gas 
delivered was not of the required quality. 

The Tribunal in its award addressed i) whether the conditions for a 
revision of the contract price had been met and, if so, what was their effect; 
and ii) whether it had jurisdiction to decide on a price reduction and, if so, 
whether there had been a failure to meet the required quantities and quality 
causing harm to Claimant. To decide on the price revision claim, the Tribunal 
considered the meaning of the terms “change of circumstances on the 
energy market”, “reasonable expectations of the parties” and “change beyond 
the control of the parties”. The Tribunal found that i) the market conditions 
for a price revision were met and that ii) Claimant was precluded by the 
parties’ agreements from claiming deficient quantity and quality. 

In reaching its conclusions, the Tribunal made some preliminary 
decisions, including that the parties, although state owned, were commercial 
organizations separate from those states and were to be treated as such in 
interpreting the contract and determining the award. The Tribunal also 
considered the law applicable to the merits of the case, which was stated as 
the “relevant trade usages and general principles of law” in the governing 
law clause. Both parties agreed that there was no need to determine the 
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proper law of the contract and that it was only necessary to take account of 
relevant trade usages and general principles of law. The Tribunal therefore 
interpreted and applied the provisions of the Contract (which in its opinion 
were sufficiently clear) in the normal way, i.e. by looking at the Contract 
from the point of the view of the parties and by giving the words used by 
them a plain and ordinary meaning so as to arrive at their presumed intentions. 

Extracts: 

7. Article 11 of the Contract (Contract Price) stated: 

11.6. Price Revision 

1. If at any time either Party shows that circumstances on the 
energy market, beyond the control of the Parties, have 
changed as compared to what Parties reasonably expected 
when entering into this Contract and/or if the Price 
resulting from the price formulae hereof does not reflect 
the development of the said marginal market, then such 
Party may request other Party, in writing, substantiating 
the grounds for the Price revision. 

2. The said notice shall include time, place of the meeting 
and the basis of the proposed formulae as well as a new 
price structure for Price revision. 

3. Either of the Parties hereto, after two years from the 
Commencement Date, may request a revision on pricing 
and related formulae. The party wishing such revision 
shall serve a notice on the other requesting a round of 
negotiations for this purpose within three months from the 
date thereof by giving reasons for Price revision. 

4. The Parties shall make their best endeavour to reach a 
reasonable revision in pricing formulae with due regard to 
the location of Gas reserves, reservoir productivity, 
average Gas daily delivery and Gas quality as well as 
terms and conditions thereof. Likewise, gathering, 
compressing, transportation and all elements affecting 
pricing formulae including but not limited to being and 
acting as an efficient and prudent operator on the part of 
Seller shall be considered. 
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5.  Moreover, such elements shall include relevant conditions 
at Buyer’s market, the costs of distribution and 
transmission as well as all relevant factors and 
circumstances being pertinent to the said market and the 
Gas industry as a whole. 

6. In case the Parties are unable to agree on an equitable 
revision from the date of serving the said notice within a 
period of six months the dispute shall be referred to 
arbitration under Article 22 hereof. 

7. It is agreed by the parties that: (a) no Price revision could 
take place within two years as from the Commencement 
Date and (b) each Price revision shall be effective for a 
period of three years and (c) either Party shall not exercise 
the right of requesting a Price revision on more than four 
occasions throughout the duration of this Contract. 

8. It is, further, clearly understood that until an agreement is 
reached on Price revision and or until an arbitral award 
has been issued the provisions so far applicable shall 
remain in force. 

9. In any case, the Contract Price Provisions shall allow 
Natural Gas supplied hereunder to be sold in the 
competition with marginal substitutable forms of energy 
in the Buyer’s market. 

8. Article 3.10 of the Contract also provided for [Claimant] to obtain 
a reduction in price should the gas delivered be deficient in quality. It 
stated: 

3.10. Deficient Quality 

In the event that Seller delivers Natural Gas which fails to confirm 
with the provisions of this Article 3 then the following shall apply: 

3.10.1. If chemical composition, hydrogen sulphide, mercaptan 
sulphur and/or total sulphur content(s), Delivery Pressure, Water 
Dew Point, Hydrocarbon Dew Point and Wobbe number do not 
confirm [sic] with the provisions of this Article 3 Buyer may either 

a) accept delivery of all or any part of such Natural Gas in 
which event the price of such delivered Gas shall be 
reduced by one per cent (1.0%), for each specification, of 
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the applicable Contract Price, if at most three of the above 
mentioned specifications are not complied with or by 
three per cent (3.0%), if more than three of the 
specifications are not complied with provided that the 
deviation from the quality specified in this Article 3 is five 
per cent (5%) or less or 

b) refuse to accept delivery of all or any part of such Natural 
Gas if the deviation from the guaranteed quality specified 
in this Article 3 is more than five per cent (5%); 

c) if Buyer accept delivery of all or any part of such Natural 
Gas in respect of which the deviation from quality 
specified in Article 3 is more than five per cent (5%), then 
the applicable Contract Price of such delivered Gas shall 
be reduced by one and half per cent (1.5%), for each 
specification, if at most three of the above-mentioned 
specifications are not complied with and four and half per 
cent (4.5%) if more than three specifications are not 
complied with. 

3.10.2. If Buyer refuses to accept delivery of all or any part of 
Natural Gas according to this Article 3.10.1.b), the amount refused 
shall be deemed to be the Deficient Quantity mentioned in Article 
3 and Article 6 and such Quantity shall be subtracted from the 
Minimum Annual Quantity for the applicable Delivery Year. 

3.10.3. If the Gross Calorific Value of the Gas exceeds the upper 
limit of Gross Calorific Value given in Article 3.1 the Gas shall 
be deemed to have the Gross Calorific Value of the upper limit of 
Gross Calorific Value set forth in Article 3. 

If the actual Gross Calorific Value of Natural Gas delivered 
hereunder turns out to be constantly, and not only negligibly, 
different from the GCV set forth in Article 3.1.3 Seller shall 
inform Buyer a year before and both Parties shall agree another 
Gross Calorific Value. 

9. Article 3 of the Contract also provided for [Claimant] to obtain 
reductions in price should the gas delivered be deficient in quantity and 
contained other provisions relevant to this Award. They were: 
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3.11. Deficient Quantity 

Should Seller, for reasons other than Force Majeure or agreed 
repairs and maintenance, fail to make available any quantities of 
Gas including quantities that Buyer rejects in accordance with the 
provisions of Article 3, (Deficient Quantities) the following shall 
apply: The quantity of Natural Gas first delivered (at the 
maximum level of Daily Contract Quantity) after the Quarter in 
which the deficiency occurred, which quantity shall equal the 
Deficient Quantities from the preceding Quarter (or Quarters) if 
necessary it shall be reduced by a discount of: 

a) six per cent (6%) if the deficiency occurred during the 
months of October through March, or 

b) three per cent (3%) if the deficiency occurred during the 
months of April through September. 

During the Start-up period, 50% of the price reductions under 
clauses 3.10.1.a), 3.10.1.c) and 3.11 hereinabove shall apply. 

3.12. The total amount of price reductions which Buyer may claim 
in one Delivery Year from Seller in respect of any deficiency 
described in Articles 3.10 and 

3.11 hereof shall be limited: 

9% (MAQ [Minimal Annual Quantities]) X Arithmetic Average 
of the twelve monthly Contract Prices applicable in the Delivery 
Year concerned. 

3.13. In the event that Deficient Quantities exceed 25% of the 
ACQ [Annual Contract Quantities], Buyer may claim additional 
damages as provided for in this Article 3. 

24. At the outset the Arbitral Tribunal records that it was not necessary 
to decide issue 2 of the Terms of Reference [the proper law of the contract, 
relevant trade usage(s), general principles of law]. [Claimant] in its Post-
Hearing Submissions accepted that there was no need to determine the 
proper law of the Contract and that it was only necessary to take account 
of relevant trade usages and general principles of law. [Respondent] in its 
Post-Hearing Submissions did not object to this approach (although it did 
object to the conclusions that [Claimant] invited the Arbitral Tribunal to 
arrive at using that approach). As will appear the claims of the parties were 
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resolved by interpreting and applying the provisions of the Contract 
(which were in the main sufficiently clear in themselves) in the normal 
way, i.e. by looking at the Contract from the point of the view of the parties 
and by giving the words used by them a plain and ordinary meaning so as 
to arrive at their presumed intentions. It was not therefore necessary to 
reach any decision on any key issue relating to either of [Claimant’s] 
claims on the basis of any trade usage or general principle of law that either 
party contended was relevant. For example, [Claimant] cited the UNIDROIT 
Principles and said that a contract should be interpreted according to the 
common intention of the parties; that where such common intention cannot 
be established, the contract shall be interpreted according to the meaning 
that reasonable persons would apply in the same circumstances; in 
determining intention, regard should be had to all relevant circumstances, 
and terms and expressions shall be interpreted in light of the whole 
contract; unclear contract terms should be interpreted so as to give effect 
to all the terms rather than to deprive some of them of effect. [Respondent] 
in its Post-Hearing Submissions agreed with the Claimant as to the need 
to apply such rules of interpretation but they are basic rules of contractual 
interpretation applied in commercial arbitrations and it is not necessary to 
justify their mundane use by reference to the UNIDROIT Principles. Parts 
of the Contract had to be read sensibly, as it was not always written in 
precise English (as is frequently the case, even where the contract has been 
written by those whose first or only language is English). The parties also 
made numerous helpful references to cases, commentaries and other works 
but it has only been found necessary to refer to a few of them. The citations 
are not otherwise recorded. 

A. The price revision claim 

46. Before considering the merits of the [Claimant’s] claim, it is first 
necessary to deal with some points that arose on the meaning of Article 11.6 
as they may determine if [Claimant] is entitled to any revised price or what 
any revised price may be. Such points were called “trigger criteria” or 
“trigger provisions”. Essentially they raise threshold questions as to whether 
the request was admissible, i.e. that it was validly made in accordance with 
the Contract. 

The conjunctions “and/or” and the “trigger criteria” 
52. First, paragraph 1 of Article 11.6 contains an “and/or”: 

If at any time either Party shows that circumstances on the energy 
market, beyond the control of the Parties, have changed as compared 
to what Parties reasonably expected when entering into this Contract 
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and/or [emphasis supplied] 

if the Price resulting from the price formulae hereof does not reflect 
the development of the said marginal market, then such Party may 
request other Party, in writing, substantiating the grounds for the 
Price revision. 

[Claimant] submitted that the connecting words “and/or” indicate that 
the two “trigger” criteria may be used either jointly or alternatively. The first 
part or limb focussed on the origin or the cause of the change; the other part 
or limb focussed on its effect. The Contract left the choice of either or both 
parts to the party seeking price revision. It provided relatively easy access 
to price revision. That was consistent with the economic and commercial 
context of the Contract. [Claimant] also submitted that the differences 
between the parties did not appear to have any material effect. 

53. [Respondent], however, said that the parties could not have 
realistically considered satisfaction of the first limb alone to be sufficient 
to trigger a price revision request. Rather, it said that the key second limb 
must have been satisfied, whether individually or collectively, with the 
first limb. [Respondent] submitted that [Claimant’s] interpretation defied 
logic as it made no sense for a price revision to be opened unless the Price 
has ceased to be competitive in the relevant market pursuant to the second 
limb. ... 

54. The argument that a price revision request should only be triggered 
in the event that the Price is no longer competitive under limb 2 was 
supported by paragraph 9 of Article 11.6. That provided an overall test for 
the price provisions as a whole by requiring that Price should remain 
competitive at the top of the market. It cannot therefore have been the 
intention of the parties to permit a valid price revision request to be made 
unless the criteria of the second limb had first been satisfied. [Respondent’s] 
view was supported by its experts ... 

Decisions on “and/or” and the construction of the trigger criteria 

58. First, the Arbitral Tribunal is grateful for the opinions of experts 
on the meaning of the Contract since they can reveal matters which might 
need to be borne in mind when reaching a decision as to its meaning. For 
example, a particular approach might in practice be unworkable or unrealistic. 
However, ultimately, matters of interpretation are legal questions for the 
Arbitral Tribunal to decide in the manner set out in paragraph 24 above 
and are not to be decided on the basis of preferring the view of one expert over 
the view of the other expert. In this instance the experts expressed differing 
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opinions or approached the text in different ways which demonstrated that 
the submissions of both [Claimant] and [Respondent] were not unworkable 
or unrealistic. … 

59. Second, in the view of the Arbitral Tribunal, there is in any event 
no reason not to give effect to what the parties wrote in Article 11.6. It 
concludes that either party may invoke the price revision procedure set out 
in Article 11.6 by demonstrating that it complies with either or both of the 
criteria in the parts or limbs of paragraph 1 of that Article. 

60. Third, the Arbitral Tribunal rejects the submission that it would 
not be possible to invoke the criterion of the first limb alone. There is a 
clear rational basis for “and/or” being disjunctive. The first criterion refers 
to circumstances on the energy market, beyond the control of the parties, 
which had changed compared to what the parties reasonably expected 
when entering into the Contract. A revision of the price formulae may be 
then sought by either party if it can be related to such changes. The 
criterion allows regard for matters which go beyond mere pricing, but 
which must be connected to conditions affecting the energy market and 
which the parties reasonably expected when entering into the Contract. 
The Arbitral Tribunal considers that the contrast with the second limb is 
significant. That criterion refers to the price resulting from the price 
formulae not reflecting the development of “the said marginal market”. 
The phrase “the said marginal market” is considered later. However, it is 
clear that the second of the trigger criteria is referable specifically to price 
formulae being out of step, in contrast to the somewhat broader matters 
which may be encompassed in the first criteria. Neither criterion permits 
a price revision to be sought unless there have been either significant 
changes in circumstances on the energy market, as described in the first 
criterion, or significant disparity or disparities between the price established 
under the price formulae and the development of “the said marginal 
market”. Satisfying the latter criterion may also mean that the former will 
also have been met but it does not follow that the reverse is not possible. 

61. Fourth, although paragraph 9 of Article 11.6 may also have to be 
considered later, it is clear that it cannot affect the meaning of the first 
paragraph so as to render a request under the first paragraph inadmissible. 
It is remote from that paragraph and not linked to it in any way. It is framed 
as an overall proviso, with the apparent objective of controlling what 
might otherwise have been the result of a revision. 

62. Accordingly, construing the phrase “and/or” to allow a party to 
invoke price revision under the contract, by showing that either or both 
criteria have been met gives effect to both the word “and” and the word 
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“or”, which, according to the general principles on which the parties have 
agreed, is the right meaning of this paragraph of Article 11.6. …. 

The first limb or criterion of Article 11.6, paragraph 1 

63. [Respondent] in its post-hearing submissions agreed with [Claimant] 
that the meaning of the first limb or criterion of paragraph 1 of Article 11.6 
depended on the interpretation of three main elements: “change of 
circumstances on the energy market”; “reasonable expectations of the 
Parties”; “change beyond the control of the Parties”. The latter has already 
been discussed. As previously explained, the Arbitral Tribunal considers 
that a change in circumstance brought about by an act of either 
Government is to be regarded as beyond the control of a party. The first 
two elements are now discussed. 

“Change of circumstances on the energy market” 

64. The first question is what is meant by “the energy market”. 
[Claimant] submitted in its post-hearing submissions ... that the wording 
allowed any change in circumstances on the energy market “without 
limitation or restriction to certain sources of energy”. Thus it would allow 
consideration of circumstances affecting alternatives, such as coal, and the 
regulations affecting the market. It submitted that [Respondent] would be 
wrong to adopt the views of its experts insofar as they had wished to limit 
the term since “energy market” was too broad and suggested that the 
relevant market is the [Buyer’s] gas market. ... 

Decisions on first limb 

69. First, notwithstanding the apparent agreement between the parties 
about the ambit of the first limb of paragraph 1 of Article 11.6, the Arbitral 
Tribunal considers that it can only be utilized if there has been a change in 
circumstances that affect the actual or notional energy market in [the 
Buyer’s country]. That is not to say that “‘the whole energy sector’ including 
the international energy market” may not be relevant as changes in it may 
lead to changes in the circumstances affecting the [Buyer’s] market. Given 
the global nature of energy pricing that cannot be ruled out. However, seen 
from the point of view of [Claimant], a wider interpretation might allow 
[Respondent] to seek an upward revision without establishing regional 
effect. Second, if the wording was intended to refer to an external energy 
market and, in particular, an international energy market, it would not have 
been necessary to add the later qualifying phrase “beyond the control of 
the parties”. That phrase indicates that the relevant circumstances are those 
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which would have a significant impact on the energy market for [the Buyer’s 
country]. 

70. Next, the wording “circumstances” is a very broad way of referring 
to a variety of matters which might affect the energy market on which 
[Respondent]’s gas may be competing. The fact the price formula uses gas 
oil and heavy fuel oil prices does not mean that the parties intended that 
only those sources would be considered under this limb, the wording of 
which is very wide. In addition it obviously cannot be confined to pricing 
considerations, as they are the subject of the second criterion, but could 
include macroeconomic events and governmental and regulatory actions 
which may have had the effect of altering circumstances on the energy 
market. It would therefore clearly also include coal. 

“Reasonable expectations of the parties” 

73. There was another difference between the parties on the meaning 
of this phrase, albeit slight. [Claimant] said in its Post-Hearing Submissions 
that what is relevant is the expectations of the parties themselves when 
entering into the contract. [Respondent], on the other hand, contended that 
it is not just what the parties themselves may have subjectively expected 
when entering into the contract, but it must be what the parties reasonably 
expected. … 

Decision 

74. The Arbitral Tribunal agrees with [Respondent] in its emphasis on 
the adverb “reasonably”. Consequently, in testing whether the changed 
circumstances on the energy market, on which [Claimant] relies to invoke 
this trigger, were not only beyond its control but different from what 
[Claimant] and [Respondent] would have expected when entering into the 
Contract, those initial expectations are to be tested as to whether they were 
reasonable. However, that does not mean that the test becomes an objective 
one, as suggested by [Respondent]. ... Paragraph 4 of Article 11.6 envisages 
that the price revision request should be the subject of negotiations and 
agreement. It is inevitable in such discussions each party will hark back to 
what was expected by it. Agreement might be impossible if one party 
insisted on its own subjective expectations. Hence “reasonably” provides 
a controlling mechanism: the expectation must not only have been held 
but it must also be a reasonable one, but not necessarily one which an 
independent person would have expected. 
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Contract price does not reflect market developments 

75. The difference between the parties on the interpretation of the 
second limb of paragraph 1 of Article 11.6 centred on the meaning of the 
words “the said marginal market”. In other words, price revision may be 
requested if there is a divergence between the development of the gas price 
under the Contract and the development of “the said marginal market”. 
[Claimant] said that, since no “marginal market” had been mentioned or 
defined in the first limb, the words were confusing and perhaps superfluous. 
… Thus [Claimant] suggested that although “marginal” appeared to be 
redundant, it had to be given some meaning. It submitted that it referred to 
“energy market” in the first limb of paragraph 1 since if the “energy 
market” is considered as part of the overall market, it can be defined as 
“marginal” vis-à-vis such overall market. This interpretation might not be 
ideal for economists but it was justifiable. It had appealed to at least one 
member of the Arbitral Tribunal … 

76. [Respondent] said that it wholly rejected the [Claimant] interpretation. 
It submitted that the words meant “at any given time, the particular market 
sector in [the Buyer’s country] in which the last unit of [Respondent] gas 
was sold, hence the lowest value market to the Buyer” and that the second 
limb was concerned with the development of this market. The question 
was then what was meant by the statement that the Price did not “reflect 
the development” of this market? [Respondent] submitted that the issue 
was whether or not the Price reflects development of the specific fuels 
which define price in the said marginal market. As the most expensive fuel 
in any market sector sets price because it was what customers were willing 
to pay for energy. Thus by tying the price of [Respondent] gas to the price 
of such “price-setting” fuels in the said marginal market, both [Respondent] 
and [Claimant] were protected by the terms of Article 11.6. [Respondent] 
was protected because it was guaranteed premium value for its gas which 
is kept at the top of the market; [Claimant] was also protected as it was 
guaranteed to be able to sell [Respondent] gas on, even in its least profitable 
market (i.e. the marginal market) – because such gas remains priced at a 
discount to the most-expensive alternative fuels. 

Decision 

77. Plainly something went wrong in the drafting of the second limb 
of paragraph 1 of Article 11.6. “Said” should take the reader to something 
which is recognizably a “marginal market” but it does not do so. “Marginal 
market” is also puzzling since the Contract assumes that “the Price resulting 
from the formulae” is out of step with the development of some market, 
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especially since the formulae are not related to any ... market [in the 
Buyer’s country or the Seller’s country]. The Arbitral Tribunal has however 
to infer the parties’ intention from the language that they used. Normally 
the phrase “the said” would have to be treated as referring to something 
which has already been mentioned. To this extent, at least, there is strong 
support for the argument of [Claimant] that “the said marginal market” 
refers to “the energy market” which is found in first limb. Indeed the 
Arbitral Tribunal would, if necessary, so construe Article 11.6 by equating 
“marginal market” with the “energy market” as that is the only “said market” 
to which such a reference can have been made. That makes the best sense 
of a badly drawn provision and, for reasons given below, achieves the 
basic objectives of Article 11.6 in the interests of both parties. 

78. However it would be preferable if this part of Article 11.6 could 
be sensibly interpreted by giving some valid meaning to the word “marginal”. 
Contrary to [Claimant’s] case ... the Arbitral Tribunal considers that no 
assistance is obtained from paragraph 9 of Article 11.6 (which refers to 
“marginal substitutable forms of energy in the Buyer’s market”) since, as 
already stated, that paragraph is in the nature of a general proviso that 
comes into operation once there is a price revision. As it says, it is 
concerned with the “Contract Pricing Provisions”, i.e. the provisions which 
control how the amount of any revised Price is to be arrived at (principally 
paragraphs 4 and 5 of Article 11.6), not the provisions which determine if 
a party is entitled to request those provisions to be brought into operation. 
It also says that it applies “in any case” so it would also apply if only the 
first limb had been invoked. The proviso makes good sense if the revision 
is at the request of the Seller. [An expert] made this valid comment ...: 

Moving on to the last paragraph of 11.6, which is paragraph 9 
although it is not numbered, this one is something that you very 
often see at the tail-end of price revision clauses, and it is meant 
to ensure that after you have taken all the measures you want to 
revise the contract price, you haven’t ended up with something 
that means the gas buyer actually can’t sell the gas economically 
in any of his markets. So that’s a sort of safety net for the buyer. 

In addition the term “Buyer’s market” cannot mean a market in which 
[Claimant] was the buyer since at the date of Contract [Claimant] was a 
monopsonist; it must have the same meaning in paragraph 5, seemingly 
synonymous with trading conditions in [the Buyer’s country]. Moreover, 
it became very clear from the parties’ cases that potentially insurmountable 
problems arise if there was a link between paragraph 1 and paragraph 9, 



OGD-346 ARBITRATION IN THE MENA 

(Release 3 – 2020) 

for example the gas which is the subject of the Contract cannot be a 
“substitutable form of energy”, but the price of alternative sources of gas 
is highly relevant under paragraph 1. 

79. Marginal, literally, is about something that is at the margin, which 
ordinarily implies that it is not determinative or is close to the limit, 
possibly, in market terms of profitability. Land is called marginal when it 
is considered to be difficult to cultivate or actually or virtually unprofitable, 
which implies, in turn, that something which is marginal is barely adequate. 
Yet why should the parties allow either party to request a price revision 
because [Claimant] found it difficult to make any profit from the last unit 
of gas? This would also mean that the second limb could only be invoked 
by [Claimant], whereas both limbs of Article 11.6 are, or should be, available 
to either party. That interpretation is not acceptable for that reason, and 
because it does not accord with the purposes of Article 11.6. 

80. It is necessary to stand back and look at the purposes of Article 
11.6. A price revision request may be initiated “at any time” (subject to 
paragraphs 3 and 7). It may be initiated by either party. As already pointed 
out Article 11.6 is probably more likely to be invoked by the by the seller, 
[Respondent]. Unless there are indications to the contrary, the interpretation 
of Article 11.6 should be consistent with and meet the respective interests 
of both [Respondent] and [Claimant]. The first and second limbs contain 
separate criteria. The first is about market changes beyond the control of 
either party which could not reasonably have been anticipated. The second 
is different. There are weaknesses in arguing from redundancy, but 
nevertheless the Arbitral Tribunal considers the following points to be 
material. In the second limb, the development of the market (whatever it 
may be) is not excluded even if it is within the control of one party or the 
other; that is irrelevant – a point potentially favourable to [Respondent] as 
[its country’s] policies, reserves and resources may affect a market. 
Equally the fact that the development may also have been reasonably 
expected is not a limiting factor. The criterion appears therefore to be very 
objective and wider than the criterion in the first limb: has anything 
happened (other than a circumstance falling within the first limb) in the 
development of the market (again whatever it may be) which may mean 
that the Price formulae are not operating as intended, presumably to maintain 
a fair market price for the gas? Viewed in this way, the Arbitral Tribunal 
considers that “the said marginal market” cannot refer to the most expensive 
gas sold in [the Buyer’s country] or most costly unit of supply to satisfy the 
level of demand. [Expert witnesses] clearly did not think such a conclusion 
made practical sense. [One of the experts] understandably and sensibly chose 
to use an average across the sectors ... The Arbitral Tribunal also considers 
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that regulatory price setting for consumer prices is to be clearly distinguished 
(although considered relevant by [one of the experts). Although the 
concept of the marginal market may be necessary to the regulation of 
consumer prices, it cannot be the same concept as that used in Article 11.6 
since regulation is about striking a balance between the interests of 
consumers with no commercial power and suppliers who, individually or 
collectively, are to be equated to having a monopoly (as economies where 
the consumer has a real and effective choice of supplier are rare). In this 
Contract it makes better sense and is consistent with a reference back to 
“the energy market” in the first limb if “the said marginal market” refers 
to a market which is at the margin of or at the boundaries of the energy 
market within which the Price operates and is to be set. In other words, 
can a party invoking the second limb of Article 11.6 reasonably believe 
that the Price resulting from the use of the formulae does not reflect that 
market? In the view of the Arbitral Tribunal, this is best done by reference 
to directly competing sources of energy. This would enable the second limb 
to be invoked by [Respondent] as well as [Claimant]. This construction of 
the second limb would also be consistent with the wording which speaks 
of the “development” of the marginal market which plainly envisages a 
comparison with some factor that now requires attention because it is a 
new development or because it is now significant when previously it was 
not, which might be of importance to either party. As [Respondent] submitted, 
[Claimant’s expert] made a good point in ... its Report ... when it said: 

It is also possible that the identity of the marginal market might 
change over the review period. 

Thus there could be reference to the evolution of coal pricing as one 
of the developments of the “said marginal market”. 

The price reduction claim 

The legal basis of the price reduction claim 

177. It must first be recalled that the factual basis for the Price Reduction 
Claim is the assumption that [Respondent]’s performance was of a nature 
which was different from that regulated in the Contract by the clauses which 
deal with deficient quantities and quality and that there was no specific 
remedy provided in the Contract. In other words [Claimant’s] claim was 
that [Respondent] was in breach of contract in that there was fundamental 
unreliability on its part in supplying [Claimant] with gas to the quality and 
quantity required under the Contract. There was also nothing in the Contract 



OGD-348 ARBITRATION IN THE MENA 

(Release 3 – 2020) 

that excluded remedies available under the applicable law. That would require 
an express agreement and there was no such agreement. 

178. [Claimant] argued that a buyer who received defective deliveries 
was entitled to a reduction in price. It maintained that this was a general 
principle of law. It cited a number of authorities, starting with the 
recognition of the principle in Article 50 of the United Nations Convention 
on the International Sale of Goods (CISG) which provides: 

If the goods do not conform with the contract and whether or not 
the price has already been paid, the buyer may reduce the price 
in the same proportion as the value that the goods actually 
delivered had at the time of the delivery bears to the value that 
conforming goods would have had at that time. 

[Claimant] submitted that the CISG was generally considered as a 
source of prevailing trade usages and general principles of law governing 
the international sale of goods. It referred to arbitral decisions, such as that 
in ICC Case No. 5713 of 1989: 

The Tribunal finds that there is no better source to determine 
prevailing trade usages than the terms of the United Nations 
Convention on the International Sale of Goods of 11 April 1980, 
usually called “the Vienna Convention”. This is so even though 
neither [the country of the Buyer] nor [the country of the Seller] 
are parties to that Convention. If they were, the Convention might 
be applicable to this case as a matter of law and not only as 
reflecting the trade usages. 

The Vienna Convention, which has been given effect to in 17 
countries, may be fairly taken to reflect the generally recognized 
usages regarding the matter of the non- conformity of goods in 
international sales. 

Similar observations were made by the tribunals in ICC Cases 8502 of 
1996 and 8817 of 1997. [Claimant] also referred to Watkins-Johnson Co. 
& Watkins-Johnson Ltd v. Islamic Republic of Iran & Bank Saderat Iran, 
22 Iran-U.S. C.T.R., pp. 218, 244 (which said that the CISG constituted 
“recognized international law of commercial contracts”). Thus the CISG 
was an expression of “prevailing trade usages” and of “general principles 
of law”. [Claimant] said that [the laws of both the Buyer’s country and the 
Seller’s country], the legal systems with which the dispute has the closest 
connection, provided for the same remedy of price reduction. 
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179. [Claimant] maintained that [Respondent] was wrong to say in its 
Defence that the Contract contained a system of remedies which was 
exclusive and which left no room for any “extra-contractual remedy[“] and 
that the Contract was sui generis and subject to “specific trade usages”. 
[Claimant] accepted that Articles 3.10, 3.11 and 3.12 provide remedies for 
“Deficient Quality” and “Deficient Quantity”, and that the “total amount 
of price reduction which Buyer may claim in one Delivery Year from 
Seller” was limited. [Claimant] said that the exclusion of legal remedies 
required an express statement and could not be implied. Article 3.12 
applies only to “any deficiency described in Articles 3.10 and 3.11”, and 
not to deficiencies other than those covered by these two clauses. 
[Claimant] did not claim for a specific shortfall in quantity or quality on a 
particular day as that fell within Articles 3.10 and 3.11 but for the 
fundamental unreliability of [Respondent]’s deliveries. In any event, the 
remedies in Articles 3.10 and 3.11 were not exclusive since Article 3.13 
provided that additional damages might be claimed if Deficient Quantities 
exceeded 25% of the Annual Contract Quantities. In addition Article 26 
provided a right to termination, inter alia, if “within total of seventy days 
during each full Delivery Year for reasons other than Force Majeure and 
agreed maintenance, Seller fails to deliver the proposed amount of Gas 
under the terms and conditions hereof ...”. [Claimant] claimed that in every 
year except 2003, the number of days on which the gas was outside 
specifications exceeded 70 days. 

180. [Claimant] also submitted that the remedy of price reduction 
applied to all contracts of sale of goods or commodities so the Contract 
was not sui generis as to exclude a fundamental principle of the law of 
sales contracts. [Claimant] also submitted that [Respondent] was wrong to 
rely on the alleged absence of any loss. The remedy of price reduction applied 
by reference to the difference in value between goods in conformity with 
the contract and those actually delivered. There was no need to prove a loss 
due to deficient quality. [Respondent] was wrong to say that [Claimant] had 
to prove a loss. In any event [Claimant] had in fact sustained losses due to 
the unreliable deliveries. The unreliability of [Respondent]’s supply had 
created serious difficulties in management and planning, and had affected 
[Claimant’s] relationship with its customers and its reputation in general. 
In anticipation of shortfalls that had to be expected in the winter of 2006-
2007, [Claimant] had made arrangements for spot market purchases of 
LNG, if necessary, at a price well above that paid to [Respondent]. 

181. [Respondent] contended that that [Claimant’s] claim had no legal 
basis. The Contract provided a comprehensive mechanism for dealing with 
all levels of quality or quantity deficiencies. The possibility of fundamental 
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deficiencies was available through the right to claim for damages under 
Article 3.13 and the right of termination. [Claimant] was trying to avoid 
having to make a claim under the Contract, by resorting the CISG and an 
allegedly generally recognized principle that a buyer has a right to claim 
for a price reduction for defective goods. However pacta sunt servanda 
was an equally well recognized principle of law ... and was not to be 
ignored (public policy reasons did not arise). [Claimant] could not find a 
single case where the remedy claimed has been applied under the CISG or 
otherwise, where the Contract itself already contains appropriate provision. 

182. [Respondent] said that the contractual remedies were expressed 
as exclusive remedies. Article 3 states that if there are quality issues or 
the Seller “fails to make available any quantities of Gas ... the following 
shall apply” ... The contractual remedies are also comprehensive, and 
Article 26 relating to Termination refers only to “rights and remedies 
[available] under this Contract”. [Claimant] was misusing the CISG. 
Article 50 called for the reduction in “price in the same proportion as the 
value that the goods actually delivered had at the time of the delivery 
bears to the value that conforming goods would have had at that time”. 
In order to justify a price reduction under Article 50 of the CISG, 
[Claimant] would have to establish in each case how and in which 
manner the deviation that has occurred has affected the value of the gas 
delivered. It had also to prove a loss which it had not done. The Contract 
itself sanctioned price reductions, and liquidated damages and therefore 
grants the remedy envisaged by the CISG. The Contract gave more than 
would be available under the CISG. In particular the Contract went 
further because it also gave a right to claim additional damages and to 
terminate the Contract, once certain thresholds are reached. 

Decision 

183. The Arbitral Tribunal considers that neither party’s analysis is 
entirely right. The question is to be determined on the basic principles of 
contract interpretation set out in paragraph 24 above. As already indicated, 
the Arbitral Tribunal does not consider it necessary to resort to or to 
identify any trade usage or any law. It therefore does not express any view 
on whether Article 50 of the CISG would or would not apply. 

184. First, the Contract places clear obligations on [Respondent] in 
relation to quality and quantity. In relation to quality, Article 3.1 says “The 
Natural Gas to be delivered under this Contract shall comply at the Delivery 
Point with the following specifications: [emphasis supplied]”. Article 3.4 
says “Hydrocarbon Dew point shall be not higher than -10 deg C under 
pressure up to 56kgf/sq cm [emphasis supplied]”. Article 3 contains other 
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provisions clearly defining [Respondent’s] obligations in the same way. 
[Respondent’s] obligations as to quantity are in Article 2 and 6. They are 
similarly framed as mandatory. As a matter of contract interpretation, these 
are [Respondent’s] primary obligations. Second, if a party does not comply 
with a primary obligation, it becomes liable to compensate the other party 
by a monetary payment. Money is normally an adequate remedy. These 
are basic general principles of contract interpretation and of law. No 
citation is required. Third, the parties may however agree what is to 
happen if a primary obligation is broken or if compensation is in principle 
due. That too is a matter of basic principle: pacta sunt servanda, as 
[Respondent] rightly submitted. Fourth, where such an agreement might 
give the injured party less than it would otherwise have got, it must be 
clear that the party accepted the agreement as its remedy. That is a matter 
of basic principle and of contract interpretation: even in commercial 
contracts a party is not readily to be treated as having given up its rights 
or having accepted a limitation on its due. 

185. Applying these basic propositions to the Contract, the Arbitral 
Tribunal reaches the following conclusions. First, because this was a Contract 
between State enterprises and because Article 22.8 made the governing 
law or principles uncertain, the Contract is to be approached on the basis 
that the parties intended that it should be a reasonably comprehensive 
statement of their respective rights and obligations so as to minimize the 
need to have recourse to Article 22. The Contract envisages further 
agreements. Second, Articles 3.10 and 3.11 are the parties’ agreement as to 
what is to happen should [Respondent] fail to comply with its obligations as 
to quality or quantity to the extent there set out. Third, Articles 3.10 and 
3.11 give effect to the universal principle of compensation for breach of 
the primary obligation by means of price reduction (as recognized by 
Article 50 of CISG) by codifying it in this Contract (subject also to Article 
3.12). Fourth, as [Respondent] also correctly submitted, for cases that fall 
outside Article 3.11, [Claimant’s] right to damages was recognized by the 
parties in Article 3.13. (This includes damages where Deficient Quantity 
results from Deficient Quality.) 

186. Fifth, the Contract is not therefore truly comprehensive, nor do 
the provisions of Article 3 constitute exclusive remedies as there are other 
remedies to which [Claimant] might be entitled. Sixth, like some other 
provisions of the Contract, the wording of Article 3.13 is not as clear as it 
might be. However, the Article deals only with “Deficient Quantities”, so, 
consistent with the principles of and approach to interpretation set out 
above, further rights to compensation in respect of Deficient Quality are 
therefore excluded by implication. This is not unreasonable since if the 
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only complaint is in respect of Deficient Quality the gas will either have 
been taken or delivery refused – see Article 3.10.1 (b). If delivery is taken 
then [Claimant] accepts the risk of its use. If delivery is refused by [Claimant], 
then [Claimant] is entitled to treat the gas as a Deficient Quantity – see 
Article 3.10.2 – and thus the shortfall might ultimately come within Article 
3.13. Otherwise [Claimant] has no claim under Article 3.13 or the Contract 
for fundamental unreliability stemming from Deficient Quality. 

187. Seventh, there is however nothing which excludes the general 
principle which the Arbitral Tribunal (differently constituted) accepted on 
[Claimant’s] Request for Interim Measures, that “if the action of one party 
causes or threatens damage to the rights of the other party of such a nature 
that it would not be possible fully to restore those rights or to remedy the 
infringements of those rights by an award on the merits then it may be 
appropriate to make a restorative order against the party in default”. 
Accordingly, if there are fundamental deficiencies (as [Respondent] accepts, 
the Contract allows a remedy for them) the right of [Claimant] to obtain a 
restorative order or the like is not excluded by the Contract. Eighth, the 
words “additional damages” in Article 3.12 are to be read as damages 
additional to the compensation available under Article 3.11 since Article 
3.12 concludes “as provided for in this Article 3”. There is no provision 
“in this Article 3” for “additional damages”, so the words “as provided for 
in this Article 3” must be read as qualifying the word “damages”, and as a 
description of the discounts in Article 3.11 as “damages” which, in a sense, 
they are. Article 3.11 effectively quantifies the damages recoverable by 
[Claimant] for Deficient Quantity for certain periods or quarters. Article 
3.13 is available for deficiencies in the Annual Contract Quantities, e.g. if 
the discounts obtained under Article 3.11 are still insufficient to compensate 
[Claimant] for its losses, when they and the deficiencies are aggregated. Again 
this is not unreasonable. [Claimant] has to accept the risk that quantities 
may be deficient and has agreed that a discount (or price reduction) is 
appropriate to quantify its likely losses. Equally, [Respondent] has accepted 
that, if there were fundamental deficiencies, Article 3.13 gave [Claimant] a 
right to claim damages, e.g. for fundamental unreliability, as it is described 
in this Award. Ninth, there is therefore no reason why such additional 
damages may not be quantified by way of a reduction in price or further 
discount to those allowed under Article 3.10 and 3.11. Indeed that would 
be both consistent with the parties’ agreement and normal. [Claimant] 
need not establish that it has suffered tangible and quantifiable loss, but it 
would of course have to establish material detriment as a result of the 
breaches that it had proved. For example, [Claimant] might not be able to 
establish such detriment if the gas, although not in accordance with the 
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contract, was still of equivalent calorific or other value to [Claimant], as 
[Respondent] has contended. Tenth, it therefore follows from these 
conclusions that nothing in them is to be read as precluding [Claimant] 
from establishing in other proceedings that it has suffered loss because of 
deficiency in the quantity of gas supplied by [Respondent] (including that 
resulting from deficiency in quality). 

188. However the efficacy of such provisions and the interpretation 
and application of Article 3.13 may depend on an ancillary point which 
concerns the relevance of “the weighted average”. In paragraph 2.31 of its 
Defence [Respondent] said: 

There are two other important points about gas quality issues 
which have to be stressed. First, off-spec gas is not to be measured 
in an isolated moment on a specific day – what is relevant is the 
weighted average over the day in question. Hence the provision 
for daily reports setting out daily averages under Article 10 of the 
Contract. Second, if gas flow is stopped and gas rejected due to 
off-spec gas both Parties have to cooperate in allowing 
resumption of gas flow under Article 3.8 – and 24-48 hours are 
allowed for gas to reach the contractual quality levels again. 

189. [Claimant] disagreed. It contended that [Respondent’s] case was 
not in accordance with international practice. ... [Claimant] however has 
to establish that [Respondent’s] case was contractually wrong. Article 5 of 
the Operation Agreement reads in part: ... [Claimant] maintains that these 
provisions (relied on by [Respondent]) were only for the compilation of 
the Daily and Monthly Acceptance Reports ... and that it had nothing to do 
with [Claimant’s] rights under Article 3.10.1(b). 

190. [Respondent] contended that the Contract provided for daily and 
monthly delivery reports as the basis on which all measurements are made 
and that only these reports had “contractual value”. Article 3.9 of the 
Contract (and Article 5.4.8 of the Operation Agreement) allowed deviations 
from the Delivery Pressure for a number of “days”. Since the pressure 
affected the value given of the hydrocarbon dew point and water dew point 
it followed that they too were to be measured on a daily weighted average 
basis. [Respondent] accepted that there was continuous reading of 
measurements ..., but such measurements were “like a pulse”. There was 
no contractual basis for closing a valve if the problem was only going to 
last a short time. Article 3.8 of the Contract required [Claimant] to allow 
the resumption of delivery and to accept off-specification gas for up to 24 
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hours in order to allow on-specification gas to flow. [Respondent] made it 
clear that this provision said nothing about the measurement of off-spec. gas. 

191. The Arbitral Tribunal concludes that [Claimant] is right. First, 
paragraph (e) of the Introduction to the Operation Agreement states: 

This Operation Agreement shall in no way supersede or amend 
the terms and conditions of Sales and Purchase Contract dated 
August 8th, 1996 and in no way shall alter the terms and conditions 
of the said contract. 

This provision is very clear. The Operation Agreement cannot therefore 
be used to modify the Contract. Second, there is nothing in Article 3.10.1 
(b) which says that [Claimant] can only refuse to accept delivery on the 
basis of a daily weighted average. Third, the opening words of Article 
3.10.1 are unrestricted in time: 

If chemical composition, hydrogen sulphide, mercaptan sulphur 
and/or total sulphur content(s), Delivery Pressure, Water Dew 
Point, Hydrocarbon Dew Point and Wobbe number do not 
conform with the provisions of this Article 3 Buyer may either … 

(The word used in Article 3.10.1 was “confirm” which is obviously 
wrong; it should be “conform”.) There is no requirement for non-compliance 
to be established by a daily weighted average. Fourth, it is not even necessary 
to consider the evidence ... to realize that [Respondent’s] interpretation is 
completely impractical. One of the main purposes of Article 3.10.1 (b) is 
to enable [Claimant], where necessary, to stop deleterious gas entering its 
pipelines and system. By the time a daily weighted average is produced any 
damage will have been done. It was absurd for [Respondent] to suggest 
that [Claimant] would have to wait until a daily weighted average was 
available and be obliged to take delivery of off-spec. gas, especially since 
... [Respondent’s] own treatment plants would not wait a day to see what 
the average was since they had systems to monitor constantly possible non-
compliance ... and ... when gas was flowing one could know the quality of 
gas at any moment ... Moreover the Operation Agreement expressly provided 
in Article 3.7.2 for [Respondent] to notify [Claimant] immediately if off-
spec. gas was in the pipeline ... so [Claimant] could decide whether or not 
to accept it. Fifth, and moreover, according to its evidence, such an 
interpretation would not create difficulties for [Respondent]. ... In other 
words all these explanations, if correct, are what one would expect from a 
prudent and efficient operator. The Contract cannot sensibly be read on 
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any other basis. The fact that [Respondent] had no ready means of dealing 
with a refusal to take delivery of off-spec. gas ..., apart from sending gas 
back down the pipeline ..., was evidently a risk which [Respondent] had 
decided to take. ... Sixth, even if the Operation Agreement were read along 
with the Contract, it is clear that the daily weighted average is required for 
management purposes and to see if there might have to be a discount; it 
has nothing to do with Article 3.10.1(b). 

192. Accordingly the Arbitral Tribunal concludes that under the Contract 
[Claimant] is entitled to exercise its right under Article 3.10.1(b) at any 
time in respect of Deficient Quality, and, on that basis, there would be no 
need for a right to additional damages which Article 3.13 preserves for 
Deficient Quantities. 

ICC Case 15051 

Place of arbitration:  Geneva, Switzerland 

This was a dispute about the contracted volumes and applicable prices 
in two long-term natural gas sales contracts. The Claimant was a MENA 
state owned company who was the producer/seller of the gas and the 
Respondent was a Western European company who was the buyer. Even 
though there was a slight difference in the language of the two contracts, 
the parties agreed that they should be interpreted identically. The Arbitral 
Tribunal therefore determined that their reasoning on the price reviews 
would be the same for both contracts. 

The Tribunal had to first decide on i) whether the stated Annual Contract 
Quantity (“ACQ”) was an annual maximum volume and whether the 
Claimant was not obligated to supply more, and if so ii) the price that the 
Claimant could charge for any additional volumes it delivered above the 
ACQ.  

The Claimant argued that it only promised to deliver the Annual Contract 
Quantity on an annual basis and nothing more. The ACQ was meant to be 
a “ceiling” beyond which any quantities would be treated as “additional 
quantities” (or excess gas). In addition, any such additional quantities were 
not subject to the long-term contract price, but to the market price at the 
time of the sale. The Claimant therefore sought to recover the difference 
between the long-term price set in the contracts and the market price for 
those additional quantities. 

The Respondent took the view that the quantities specified in the contract 
allowed for flexibility and were not to be considered as maximum quantities. 
Rather the ACQ was to be applied as a baseline figure to calculate a 
Contract Hourly Rate (“CHR”), for the volumes of gas that the Claimant 
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had to make available to the Respondent on an hourly basis, taking into 
account a Load Factor of 0.85, which was defined as “the coefficient of 
utilization of the gas pipeline during a Contract Years.” As a result, the 
Respondent would not have to pay any price difference for any additional 
quantities. 

In its award, the Tribunal first determined that the Claimant’s 
interpretation of the ACQ was correct. The ACQ was used to establish the 
annual maximum quantities that the Claimant was obligated to deliver. 
The CHR was instead used to establish the maximum capacity of the 
pipeline by defining the maximum hourly volumes the seller would agree 
to deliver for any contractual year. This was done based on a purely 
mathematical computation of applying an 85% Load Factor to the ACQ. 

In its reasoning on this point, the Tribunal noted that even though the 
headings of articles were inserted for convenience of reference only and 
were not to affect the construction of the Contracts, they confirmed rather 
than contradicted the Tribunal’s interpretation. The Tribunal also relied upon 
the Parties’ pre-contractual negotiations to further confirm its interpretation 

The Tribunal then found that up to 2005, any additional quantities that 
were delivered above the annual maximum volume could be sold without 
billing a price different from the Contract price, since there was little 
difference between that price and the market price. It then found that a 
price adjustment for the following three years was justified based on the 
Claimant’s formula, which correctly reflected market developments. In 
doing so, it noted that the Parties did not set a price for quantities above 
the ACQ in the contracts. 

The Tribunal had to then decide whether the conditions stated in the 
contracts were met for i) an ordinary price review and ii) an extraordinary 
price review based on hardship. 

The Claimant argued that it was entitled to obtain an increase of the 
Contract Sales Prices in an ordinary price review, considering that the oil 
prices considerably increased on the international energy markets, on the 
European gas market for long-term contracts, and on the destination country 
gas market during the Reference Periods, The Respondent’s main argument 
was that as a result of the developments in the destination country market 
during the Reference Periods, the Contracts became less competitive and 
therefore the price should be reduced. 

The Arbitral Tribunal decided that i) it would consider the three markets 
referred to in the price review clauses without giving a preference to the 
[destination country] market evolution (as argued by the Respondent), 
ii) the Claimant]’s proposed formulae including the four segment was valid 



 OIL & GAS DISPUTES OGD-357 

(Release 3 – 2020) 

and reflected the market evolution, and iii) the Claimant’s claim on the 
ordinary price review was admitted. 

The Tribunal finally found that an extraordinary price review based 
on hardship was justified only if the changes in the Brent oil price could 
not be considered to have been part of the parties’ shared assumptions 
when entering into the contract. It held that an average price differential 
of 24% between the benchmark price and the contractual price was not 
sufficient to constitute significant hardship and that the change was 
foreseeable and the damage suffered not sufficiently established. 

Extracts: 

C. The “extraordinary” review of the contractual sales price (“Hardship 
Clauses”) 

349. As a preliminary note, it bears emphasizing that the general rule 
on contracts is that a contract is binding and shall be performed as such, 
regardless of the burden it may impose on the parties. In civil law systems, 
the Latin maxim clausula rebus sic non stantibus reflects this principle 
and suggests that the parties have assumed the risk that the circumstances 
upon which they have contracted may change to their disadvantage. 

350. In the context of the [Contracts] however, the Parties contemplated 
the possibility to renegotiate the Contracts when there is a “change of 
circumstances which is not of temporary nature, outside the control of the 
Parties, unforeseeable and may cause significant hardship [“préjudice 
important”] to either Party”. 

351. This provision suggests that the continued enforceability of the 
[Contracts] depends on the continued existence of the circumstances 
prevailing at the time of contracting. Conversely, should these circumstances 
come to change, thereby causing a significant prejudice to either Party, the 
Parties would have the possibility to request a revision of their contractual 
terms. 

352. As a further preliminary observation, the Tribunal notes that the 
Parties negotiated and entered into the [Contracts] without reference to 
general doctrines like “imprévision”, “frustration” or for that matter, 
international instruments regulating “hardship” like the UNIDROIT 
Principles or the ICC Hardship Clauses. Thus, the interpretation of the 
[Contracts] will not hinge on such doctrines and international instruments. 
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Substantive requirements for the extraordinary price review 

362. Pursuant to Article VIII and Article 8.3 (b) of [Contract 1] and 
[Contract 2], the Parties agreed to proceed to an extraordinary price 
review, provided that the following cumulative conditions were met: 

a) a change of the circumstances upon which the Parties relied 
for establishing the general economic provisions of the Contracts 
and which is: 

b) significant; 

c) beyond the control of the Parties (extraneous event); 

d) not of temporary nature; 

e) unforeseeable; and 

f) causing significant hardship to a Party. 

Change of the circumstances upon which the Parties relied for 
establishing the general economic provisions of the Contracts 

363. From the outset, the Arbitral Tribunal considers that the wording 
“general economic provisions of the Contracts” refers to the price formula 
of the [Contracts], and both Parties are in fact in broad agreement with this 
interpretation. 

364. As a further preliminary note, and in line with the reasoning 
adopted for the analysis of the ordinary price review, the Arbitral Tribunal 
considers that the relevant market under scrutiny is not limited to the 
[destination country] market, contrary to [Respondent]’s assertion. As 
already explained above, the [Contracts] did not follow the “Troll philosophy” 
and thus did not exclusively focus on the purchaser market, but on 
elements of the international energy market. That the Parties decided to 
include pivot points referring to Brent prices is illustrative of this view. In 
this respect, a question arises as to whether the increase of the Brent prices 
destroyed the objective predicate upon which the [Contracts] were concluded. 
To borrow [Claimant]’s words, the issue is whether the Brent was an “élément 
directeur” of the [Respondent] price, a sort of index, the fluctuation of 
which would have an impact on the [Respondent] price. As a matter of 
fact, this question is very similar to the one discussed in the context of the 
ordinary price review and the outcome is the same, that is, the gas price is 
still linked to crude oil prices and does seem to fluctuate in parallel (with 
distortions nevertheless). 
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365. [Respondent] posits that the Brent was not part of the Parties’ 
predicate when establishing the S-curve. The Arbitral Tribunal cannot but 
note that this view is at odds with [Respondent]’s other argument regarding 
foreseeability, where [Respondent] asserts that the risk of Brent fluctuations 
were “catered” for in the price formula. 

366. In the Tribunal’s view, the fact that the S-curve includes Brent 
prices as pivot points, supports the view that the evolution of the Brent price 
was part of the Parties’ shared assumptions when the [Contracts] were entered 
into. It follows that a “bouleversement” of this predicate could possibly 
destroy the equilibrium upon which the [Contracts] were conducted. 

Significant change (″bouleversement”) 

367. The Parties agreed to revise the price “au cas où les conditions 
économiques et/ou les conditions du marché de l’énergie ayant servi de 
base à la définition de l’économie générale du présent Contrat venaient à 
être bouleversées [...]” (Article Vlll.3 of [Contract 1]). 

368. It follows that hardship may not be invoked, unless there is a 
significant change of circumstances. Whether the change is “significant” 
in this case will depend upon the magnitude of the increase of the Brent 
price during the reference period. 

369. In this regard, Claimant’s Expert … confirmed that such change 
had to be of an exceptionally great importance to call the application of the 
Hardship Clauses … 

370. Thus, the “bouleversement” will call for some kind of extreme 
and drastic change of the system, an exceptionally high yardstick. 

371. The fact that the Brent significantly increased during the period 
under scrutiny is not disputed by the Respondent, which acknowledged 
that the Brent significantly increased from 2004 and reached 53.5 USD/bbl 
on 15 June 2005 ... More specifically, the data in the record shows that the 
Brent was at 27.85 USD/bbl at the date when [Contract 2] was concluded 
..., increased to 27.89 USD/bbl when the Avenant No. 2 of [Contract 1] 
was entered into … and reached 53.5 USD/bbl at the date when [Claimant] 
requested the extraordinary review of the price ... It follows that the 
requirement of a significant clause is satisfied. 

Beyond control of the Parties (extraneous event) 

372. Regarding the extraneousness of the rise of Brent price, it goes 
without saying that this development was not caused by or linked to a Party, 
given the general character of this event. This condition is therefore satisfied. 
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Not of a temporary nature 

373. With respect to the duration of the change, the Contracts request 
that such change lasts a significant period of time, that is, it shall not be 
“temporary”. This being said, the issue before the Tribunal is twofold: is 
it possible to request a review after only a few months within one of the 
three-year ordinary review period; if so, how long must the change be? 

374. With a view to the principle of “effet utile”, the answer to the first 
issue turns to be positive, as it would make little sense to provide for an 
extraordinary review further to the ordinary one. In addition, it bears 
emphasizing that the durability of the “bouleversement” is forward as 
much as backward looking, i.e. not of a temporary nature. 

375. In these circumstances, the span of time under scrutiny is some time 
before June 2005 (date of [Claimant]’s request for review … and 1 January 
2007 for [Contract 1] and 1 January 2008 for [Contract 2] (dates of the 
ordinary review). A review of the crude oil spot prices evidences a constant 
rise, from US$ 53.5/bbl on 15 June 2005 to US$ 63.10/bbl on 20 December 
2006 … In addition, it is conceivable that at the time [Claimant] submitted 
its requests for extraordinary price review, the rise of the Brent price was 
not of a temporary nature, given that this development had already started 
18 months earlier. As a matter of fact, the rise of the Brent continued until 
mid-2008 and reached a peak with US$ 147/bbl on 3 July 2008 ... This 
condition is therefore satisfied. 

Unforeseeability 

376. As a preliminary observation, for the sake of clarity, it seems 
important to determine i) what development may or may not have been 
foreseeable, ii) what is the period of reference to apply the test of 
unforeseeability, iii) whether such test should be applied in concreto or in 
abstracto. 

377. With regard to the first preliminary issue, it is clear that the object 
of this criterion is not the fluctuation of the Brent in general, as such event 
is foreseeable per se, but rather the intensity of this fluctuation, or, put in 
another way, whether the price increase of the Brent was of such a 
magnitude as to exceed considerably the Parties’ expectations. In other words, 
what must be unforeseeable is the above-mentioned “bouleversement”. 

378. Regarding the period of reference for the test of unforeseeability, 
the year of 2004 should be retained as the period of reference, given that 
it is at this period of time that, with respect to [Contract 1], the Parties 
adopted the S-Curve formula of [Contract 2] …; while with respect to 
[Contract 2], they could have requested the ordinary revision of the price 
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[three years after the date of conclusion of Contract 2].The relevant period 
of time to assess whether, at this point of time, the Parties could have 
foreseen the rise of the Brent is October 2003. 

379. As for the question whether the criterion of “unforeseeability” 
should be considered as in concreto or in abstracto, this is a rather academic 
question. If the event is predictable for the parties albeit unforeseeable in 
abstracto, there will be no use for an extraordinary price review. The 
answer is thus that the change should be unpredictable both in concreto 
and in abstracto. In reference with the lcori case … upon which [Claimant] 
relies to support its in concreto reading of the notion of unforeseeability, 
the Tribunal considers that the solution of this case does not apply to the 
present facts, since the agreement under scrutiny in the lcori case did not 
address the impact of fluctuations in exchange rates on the contractual 
price, in contrast to the [Contracts] where the fluctuations of the oil prices 
were in fact expressly contemplated. 

380. The Tribunal now turns to the application of this “unforeseeability” 
test and takes the view that [Claimant]’s claim fails in the following regards: 

381. First, during this examination, [Claimant]’s Expert … confirmed 
that, starting from 1991, at the request of other more “prudent” buyers, 
[Claimant] introduced pivots points at different prices, which were higher 
than the pivots introduced in the [Contracts], thus showing that the 
possibility of higher prices of oil was envisaged by some other customers, 
and that [Claimant] could have adopted a similar approach … 

382. Thus. there were what [the expert] called more “prudent” customers 
who sought and obtained clauses especially tailored for the case prices 
would reach higher levels (at least up to US$ 50/bbl.). Whilst prudence is 
a subjective state of mind, it remains that Brent prices reaching high levels 
is not per se unpredictable. In fact, crude oil is known to be a volatile 
commodity and Brent prices may become subject to stark and rapid increases 
or decreases. 

383. In that regard, upon questioning by the Arbitral Tribunal, … 
[Respondent]’s Expert made clear that companies operating in the oil 
industry make their price calculations on the basis of expected break-even 
prices rather than expected future market prices: 

385. Second, the charts presented in … [Claimant]’s Expert Report … 
show that on 15 June 2005 the oil prices were high but not considerably 
higher than at some other spikes in the past. The 2004-2005 spike in Brent 
prices from US$ 38.22 to 57.52/bbl … was not unpredictable, especially 
not for companies like [Respondent] or [Claimant]. 

386. [Claimant]’s Expert also acknowledged that in 2004, i.e. during 
the reference period, some specialists already forecasted a considerable 
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increase in the oil price, namely an increase that could reach USD 100 a 
barrel by late 2007 …, which is higher by far from the actual increase that 
took place (US$ 54.35/bbl on average in June 2005, US$ 65.1/bbl in 2006 
and US$ 72.47/bbl in 2007). While there was no unanimity among the 
specialists, most predictions did show volatility and price fluctuations 
exceeding USD 50 (downwards) or USD100 (upwards). It may be that such 
predictions were made during difficult times and thus evidenced larger 
possible variations than the specialists were counting on during the twenty 
preceding years of (relative as just seen) stability. However, it remains that 
the 2004-2005 variations were neither unpredictable, in particular for the 
Parties, nor of such a considerable amplitude that it should call for emergency 
relief (“change of circumstances”) . 

387. To sum up, the oil price spike of 2004-2005 may have exceeded 
the anticipation of [Claimant] (even if this could be questioned, as [an 
exhibit shows that in April 2004, [Claimant] had contemplated a Brent 
level of US$ 30 for 2004-2005), but it was not of such magnitude as to be 
objectively “unforeseeable”. 

Significant hardship 

388. For the sake of clarity, it bears underlining that the existence of a 
significant hardship is a contractual condition stipulated by the Hardship 
Clauses to review the price. Thus, this contractual condition is to be 
distinguished from the prejudice usually requested in the context of a 
reasoning on the responsibility of a party. 

389. This said, this specific condition calls for study of the following 
questions: 1) whether the “préjudice important” relates to an actual loss 
(“perte”) or to a loss of profits (“manque a gagner”); 2) whether [Claimant] 
sustained a loss of profits or a loss of opportunity; 3) whether [Claimant]’s 
prejudice is significant enough to justify the revision of the contractual price. 

Meaning of “hardship” in the Hardship Clauses 

390. As a preliminary note, as already stated above, any contract must 
be interpreted in light of the particular circumstances that the Parties were 
facing when entering into it. There is thus no point in looking for a general 
definition of “hardship”, such as the UNIDROIT Principles stipulations in 
Article 6.2.1 and the Tribunal will limit its reasoning to what was 
contractually intended by the Parties. Nevertheless, it bears noting that an 
authority in gas agreement, Peter Roberts, points to the need for the Parties 
to define “hardship” such as by reference to the failure of a party to make 
a defined economic return, thus referring to an insufficient return and not 
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to actual losses (Peter Roberts, Gas Sales and Gas Transportation 
Agreements, §12-012 p. 124, ed. 2007). 

391. This being said, the Arbitral Tribunal finds that [Claimant] is 
definitely right that “hardship” may consist in a reduced profit (lucrum 
cessans) and would not be limited to actual losses (damnen emergens). 

392. This is first based on a … letter … that … [Respondent] wrote to … 
[Claimant] in response to his … letter which requested negotiations “en 
vue de rééquilibrer l’économie générale du Contrat”, in particular due to 
“une grave distorsion entre le prix du pétrole brut, communément considéré 
comme un élément directeur du prix du gaz nature! en Europe occidentale 
et le Prix de Vente Contractuel causant un préjudice important à [Claimant]” 
… In [this] letter, [the writer] seems to understand that [Claimant] is 
invoking a “bouleversement de circonstances” and answers in anticipation 
of further information that the request for price review would fail as it does 
not mention “les changements survenus sur le marché de l’énergie et/ou 
les changements survenus dans les conditions économiques et de plus cette 
demande ne fournirait ni raisons ni explications détaillées”. It is the 
Tribunal’s view that if an actual loss (damnum emergens) had been a 
condition for an extraordinary price review, [the writer] would have at the 
least specifically asked for [Claimant] to confirm that it was suffering such 
actual loss. 

393. In that regard, the Arbitral Tribunal finds [Claimant’s expert]’s 
testimony convincing: the Parties did not even intend to limit the 
possibility for [Claimant] to request such price review to a situation where 
it would have to sell its gas at a loss … 

394. In fact, a requirement of this kind would hardly be compatible with 
the Parties’ will, since the indexation formula is based on the sale price of 
oil, which has little (if any) relation with the costs of producing gas. Oil 
price increases are thus very unlikely ever to cause [Claimant] actual 
losses on its gas sales. However, such increases may very well cause the 
contractual price not to be any longer “in the market”, namely to become 
distanced from the market price for gas (whatever market price may mean 
for gas sales). It is clearly what the Parties had in mind in adopting the 
“Hardship Clauses” and it is what must be understood by “sufficient to 
cause significant hardship” to [Claimant]. 

[Claimant]’s loss of profits 

395. For the sake of clarity, it bears emphasizing that contrary to the 
conditions pertaining to the “bouleversement” and the “unforeseeability” 
it is the gas prices and not the oil prices that must be taken into account to 
assess this last condition of the Hardship Clauses. 
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396. [Claimant]’s contention is mainly based on the fact that from mid-
2004 to 2005, it marketed its gas to other customers … at higher prices 
than those charged to [Respondent]. 

397. [Claimant]’s prejudice would therefore result in the difference 
between this higher price and the [Contract] price. 

398. With respect to the burden of proof, it bears emphasizing that the 
party advancing a claim is the one bearing the burden of proving it. If it 
does, the burden of proof then shifts to the other party, which shall then 
demonstrate that it is not liable for the alleged wrongdoing. 

399. In the present case, [Claimant] bears the burden of proving that 
(i) third customers paid a higher price than the [Respondent] price for volumes 
of gas delivered from mid-2005 to 2006 and (ii) the volumes delivered to 
[Respondent] could have been sold to third customers at this higher price. 

400. Thus, for [Claimant]’s prejudice to be proved there should be 
evidence that there was an actual demand from other customers to buy the 
[Contract] volumes (i.e. rather large quantities) at a higher price, which 
[Claimant] could not satisfy because it was contractually bound to deliver 
them to [Respondent]. In that case, [Claimant] would have sustained an 
actual loss of opportunity. In that regard, one issue may remain undecided as 
it is irrelevant in this context, namely whether [Claimant] may rely on its 
own limitations, namely whether it may argue that its yearly sales are 
strictly capped at the volume allowed by its “autorité de tutelle”. 

401. Be it as it may, [Claimant] has not adduced sufficient evidence 
showing that [Claimant] did in fact have a concrete opportunity to sell the 
volumes of gas delivered to [Respondent], to other of its clients, at a higher 
price. In fact, [Claimant] evidenced a potential loss of opportunity, rather 
than an actual loss of opportunity. 

Importance of the prejudice 

402. The Tribunal now turns to the question as to whether the loss of 
profits allegedly sustained by [Claimant] was significant enough to justify a 
price review under the Hardship Clauses. Said Clauses constitute an exception 
to the general principle that the Parties laid down, namely that a price 
review would possibly occur every three years but not more frequently. 
The Parties indeed agreed that changed circumstances could cause a certain 
imbalance that would require immediate relief, namely adjustment of the 
prices before the expiration of the ordinary price revision period. In 
remedying a possible lack of equilibrium, the Parties did not wish to 
substitute such imbalance by another one or to introduce instability and 
unpredictability in their price formulae. Therefore, it is stating the obvious 
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to say that there is a need for a deep imbalance before an “extraordinary’’ 
(the word implies an exceptional event) review takes place. 

403. In other words, it is insufficient for [Claimant] to show that it could 
have sold gas at a better price with another customer ... What is required 
is actually some evidence that the price differential between the price paid 
by third customers and the [Respondent] price was of such magnitude that 
it causes a significant prejudice to [Claimant]. 

404. [Claimant] is claiming the price differential between the market 
price and the price specified under the [Contracts] for the period between 
1 July 2005 (date of the request for price review) and 1 January 2007 for 
the [Contract 1], and 1 January 2008 for the [Contract 2] … 

405. The market price, and consequently [Claimant]’s prejudice, is based 
on three types of benchmarks: 1) average price of eight European GSAs 
allegedly representative of 65% of the European supplies (ADL figures); 
2) the average price paid by its “autres clients par gazoducs”; 3) the 
average price paid on the [destination country] market. 

406. In the Tribunal’s view, such comparison of contractual prices should 
be considered with a certain level of caution, given that the price of each 
contract results from mutual concessions made by the Parties in the context 
of that particular contract (obligatory annual minimum off-takes, carry-
forward clause, take-or-pay clause, duration of the contract...). As the 
Respondent points out otherwise, “both parties will always be capable of 
negotiating more favourable contractual arrangements with third parties, 
at some point in time, and for some volumes of gas, placing themselves in 
what [Claimant] invites us to believe is “hardship” … 

407. With respect to the eight European GSAs … ADL reports the 
following figures … 

408. On the basis of the above mentioned figures, the differential in 
percentage between this benchmark price and the [Respondent] price during 
the relevant reference period (2005�2006 for [Contract 1] and 2005�2007 
for [Contract 2]) would be the following: 19% in 2005, 24% in 2006, 29% 
in 2007. 

409. It is the Tribunal’s view that such differential is not of such 
magnitude as to require the revision of the price under the Hardship Clauses, 
especially in light of the allocation of the risks that the Parties agreed to in 
the Contracts. Indeed, as [Claimant’s deputy director] himself conceded at 
the hearing, “le concept de solidarité s’applique au-delà de ces deux points, 
[...], vers le bas, il y a un effort qui est fourni vers le producteur, pour qu’il 
souffre moins, et, vers le haut, un effort est fourni vers l’acheteur pour 
qu’il paie moins cher″ … In adopting the S-curve formula, [Claimant] 
indeed agreed to take a pricing risk in the event that the Brent would 
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increase, which explains the lower pass-through factors used in the fourth 
segment of the formula and such contractual agreement could only be 
revised provided that the discrepancy with the market price would be so 
significant as to cause hardship to [Claimant]. In the present case, the Tribunal 
does not find that an average price differential of 24% is sufficient to 
constitute a significant hardship, let alone that such average differential is 
in fact lower, considering that the pricing policy of [Claimant] is such that 
in general, the [Claimant] gas is sold at a cheaper price than the gas sold 
by its competitors (except for one contract, [Claimant] is not a party to the 
contracts used to compute the average market price). 

410. The price paid by other customers of [Claimant] during the reference 
period is actually represented by the Mix 1 computed [in a report by experts]. 
The price practised on the [destination country] market is represented by 
the Mix 2 b of the same Expert Report … The GSAs composing Mix 1 are 
for a mix of other European countries … and the Mix 2b price relied on 
the weighted-average price of three GSAs on the [destination country] 
market for the supply of LNG to [three gas importers]. The price differential 
between the PUMP [Prix (de vente annuelle) unitaire moyen tempéré] of 
the Mix 1 and the PUMP of the [Respondent] price would, according to 
[Claimant]’s data be USD 0,758/mmbtu in 2005, USD 1,208/mmbtu in 
2006 and USD 1,494/mmbtu in 2007 … 

411. Regarding the Mix 1, the Tribunal reaches the same conclusion 
as for the price of the European Contracts, that is, that the prejudice is not 
sufficiently significant to constitute hardship. 

412. Regarding the Mix 2b and [Claimant]’s argument that the 
[destination country] market prices were higher due to the increase of the 
[cost of raw material], the Tribunal considers that these prices are not 
relevant to assess the adequacy of the [Respondent] Price, since they were 
applied on a regulated market and therefore did not reflect the price of a 
liberalized market. 

413. Last but not least, the Tribunal would find [Claimant]’s prejudice 
difficult to assess ... As a result, the Tribunal considers that [Claimant] has 
not presented sufficient evidence to establish its damage and its claim in 
this regard is therefore unsubstantiated. 

414. In conclusion, [Claimant]’s claim for extraordinary price review 
falls since i) the clause was not unforeseeable and ii) the damage suffered 
was insufficiently established. 
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[6] CORRELATION BETWEEN NUMBER OF ARBITRATIONS 
AND AMOUNT OF RESERVES 

The amount of proven oil & gas reserves is a good indicator of a 
country’s long-term production rates and therefore the amount of its 
petroleum activity and related business transactions generated over a 
sustained period.455 Long-term business activity and transactions inevitably 
generate disputes. One would therefore assume that there would be some 
correlation between the amount of proven oil & gas reserves and the 
number of oil & gas disputes over time from one region of the world to 
another. However, that is not the case with regards to the MENA region 
when compared to the rest of the world. It is not even close. 

The MENA region has had between half to two-thirds of the world’s 
proven oil reserves and between 40% and 50% of the world’s proven gas 
reserves at different times over the last half century.456 There have not 
been an equivalent percentage of investor state or commercial oil & gas 
arbitrations coming out of the MENA region compared to the rest of the 
world during that time period. 

The ICSID statistics are a good reflection of the number of investor 
state disputes in the world, which would include the MENA region. Oil & 
gas cases from the MENA region make up a bit more than 6% of the total 
ICSID global caseload from the oil, gas and mining sector, which is 
significantly less than the percentage of global oil & gas reserves located 
in that region. In contrast, Central and South America had less than 10% 
of the world’s oil reserves for most of that period457 while generating 

 
455  There is never a direct annual correlation because of geopolitical, economic, 

technological and logistical reasons over different time periods. Examples are: Saudi 
Arabia’s policy of maintaining 1 to 2 million barrels of daily production in spare capacity 
to stabilize global markets; economic sanctions imposed upon Iran; regional conflicts in 
Libya, Iraq, Syria and Yemen; technology advances in fracing and horizontal drilling in 
the United States; pipeline constraints; etc. However, over time, there is generally a 
correlation between proven oil & gas reserves with a similar percentage of global 
production, revenue and business activity. 

456 These percentages change over time with technology advances, fluctuating oil 
prices and what companies can reasonably recover based upon existing economic and 
operating conditions at the time of the estimate. 

457 BP Statistical Review of World Energy (1980-2020). For most of the last fifty 
years, the percentage of proven oil reserves in Central and South America was between 4% 
and 7% of the global total. The reserve estimates for Venezuela began to increase 
significantly in 2008 as a result of recognizing the economic viability of its heavy oil 
deposits based upon the rapid increase in the oil price at that time, which resulted in Central 
and South America having an estimated 19% of the world’s proven oil reserves by 2010. 
That percentage has subsequently dropped along with the dramatic drop in oil prices in 
2014 and 2020. 
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approximately one-third of the world’s oil & gas investor state disputes 
during the same time period.458 

Similarly, the ICC statistics are a good reflection of the number of 
commercial oil & gas arbitrations in the MENA region compared to the 
rest of the world. Given the confidential nature of most commercial 
arbitrations, it is not possible to accurately track every oil & gas arbitration 
everywhere, but the ICC database provides a good indication of where 
these arbitrations are occurring. There were 450 oil & gas arbitrations in 
total at the ICC Court during the time period in which the review of the 
ICC commercial cases in the MENA region was conducted. There were 
only 11 oil & gas cases from the MENA region.459 That was less than 3% 
of the total ICC oil & gas arbitration cases during that time period. Once 
again, there was no correlation between the amount of oil & gas reserves 
located in the MENA region and the number of commercial oil & gas 
arbitrations generated from that region, compared to the rest of the world.460 

The ICC oil and gas cases that were awarded over the last two decades 
from the MENA region covered a wide range of oil and gas disputes with 
a high degree of complexity. However, there were a small number of them 
considering the size of the oil and gas industry in the region. This could 
reflect a number of reasons, including i) local companies being less 
litigious in nature than the global industry, ii) the dominance of national 
oil companies in the region, which encouraged the settlement of claims 
rather than using arbitration, or iii) requirements to use local courts, rather 
than international arbitration. 

Why is there a disconnect between the large oil & gas reserves and 
related business activity in the MENA region and the relatively small 
number of oil & gas arbitrations it generates? Is it because investors in the 
region prefer not to use arbitration to resolve their disputes? There is some 
validity to this explanation since there has been a long tradition in the 

 
458 As of December 2020, ICSID had 812 concluded and pending arbitration cases in 

its registry, with 190 of those cases coming from the oil, gas and mining sector, which 
made up 23.4% of ICSID’s total caseload. Within that sector, twelve cases were from the 
MENA region, which resulted in them making up 6.3% of the total ICSID caseload from 
the oil, gas and mining sector. Another perspective is that within the same time period, 
ICSID had registered 91 cases against countries in the MENA region but only 15 concerned 
disputes in the oil, gas and mining sector (of which 12 were O&G cases), i.e., 16% 
compared with 24% for the ICSID caseload overall. 

459 A. Timothy Martin, ICC Oil and Gas Cases in the MENA Region, ICC Dispute 
Resolution Bulletin, Vol. 25, Issue 2 (2014) 21. 

460 Countries in the MENA region had up to 67% of the world’s crude oil proven 
reserves and up to 52% of the natural gas proven reserves in the world during that time 
period. See: BP Statistical Review of World Energy (1988-2020). 



 OIL & GAS DISPUTES OGD-369 

(Release 3 – 2020) 

MENA region for parties to use sulh (settlement) and musalaha 
(reconciliation) to settle their disputes, rather than the courts or arbitration. 
However, it could be because there are a number of structural reasons for 
the relatively few oil & gas arbitrations in the region. 

One factor is that IOCs were generally prevented from investing in 
major oil & gas fields in the region since the nationalizations between the 
1950s and 1980s. Instead, it was the large NOCs that made those 
investments. No IOC investment meant that there could not be investor 
state disputes in those countries. There have been a few investor state 
arbitrations at ICSID over the last decade, but they have been in countries 
such as Tunisia, Oman, Jordan and Egypt,461 which have smaller reserves 
and therefore, a need to attract foreign capital and technology. There will 
be a few more in the future, but not on the scale seen since the historical 
cases described above. 

There have been limited commercial oil & gas arbitrations in the 
region for related reasons. The large NOCs, such as Saudi Aramco, NIOC, 
Kuwait Petroleum Corporation, Abu Dhabi National Oil Company, etc., 
dominate petroleum activity in their respective countries. They are the 
only game in town. Consequently, service, equipment and infrastructure 
providers wanting to build long term business operations are inclined to 
settle with the NOCs rather than arbitrate. Similarly, the big NOCs want 
reliable and quality contractors to be there when they need them. It can 
only do that by encouraging mutually beneficial, long-term relationships, 
which would preclude disputes. 

The large NOCs use sophisticated contracts that lock-in counterparties 
with detailed obligations. These contracts often require the use of local 
courts, local arbitration institutions or ad hoc arbitration under national 
arbitration laws, rather than international arbitration institutions. Finally, 
many of the commercial contracts generated by NOCs and performed in-
country stipulate that the governing law is the domestic law of that 
country. In the MENA region, that law is either Shari’ah or is based upon 
it. That choice of law has an impact on the dispute process and the kinds 
of damages awarded. 

[7] CONCLUSION ON MENA O&G ARBITRATIONS 

The historical oil & gas arbitrations from the MENA region were 
instrumental in establishing many of the key principles now used in 
investor state disputes. They illustrated how contracts between states and 

 
461 There have been a number of investor state arbitrations, which are contract based, 

at the ICC involving Yemen that are described above. 
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private parties can be “internationalized” by making them subject to public 
international law and international arbitration. In doing so, the tribunals 
chose not to exclusively apply local law, which was primarily Shari’ah. 
This was a reflection of these early arbitration agreements that either did 
not provide for a governing law, or were ambiguous in setting its terms. 
Those tribunals did, however, establish other key principles in international 
investment law, including: 

• The sanctity of property & contracts; 

• A prohibition on unjust enrichment; 

• States have the right to expropriate investments; 

• However, in doing so, states must compensate an investor for its 
loss; and 

• Legitimate expectations can be used in determining damages. 

Disputes involving the original oil concession agreements in the 
Middle East had finished by the 1980s. The disputes after that period 
began to look similar to oil & gas disputes in the rest of the world, both 
for commercial and investor state disputes. They were, however, not as 
many on a relative scale to the rest of the oil & gas world. That was for 
both the reserves and production rates of the MENA region compared to 
other hydrocarbon producing areas, and the relative volume of commercial 
and investor state cases. 

Nevertheless, this study clearly shows that the diversity and complexity 
of oil & gas arbitrations in the MENA region are on a world class level. 
That is because some of the most sophisticated players in the international 
oil & gas industry operate in the region, who bring that knowledge base 
and skill set to both their transactional and disputes work. As a result, the 
cases described in this study are of great relevance and assistance to 
companies and governments operating in the MENA region and in other 
regions of the world. 


